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SUMMARY of CHANGE

AR 27-26
Rules of Professional Conduct for Lawyers

This regulation--
o Designates certain officials as 'senior counsel’ (para 4a).
o Defines properconductforthe purposes of professional discipline (para6).

o Parallels the structure of the American Bar Association’s Rules of
Professional Conduct for Lawyers (app B).
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other military personnel who are attorneysegulation is prohibited without the prior ap-
and are called upon to deliver legal servicegroval of the General Counsel of the Army.
as a part of their duties, to all civilian attor-Proposed supplements will be submitted to
neys employed by the Department of theQDA (DAJA-SC), WASH DC
Army to provide legal services, and to Non20310-2200.

—government attorneys who practice in

proceedings governed by the Manual i
Courts—Martial. It also applies to all other
Army personnel, military and civilian, who

Rlerim changes. Interim changes to this
regulation are not official unless they are au-
perform duty in an Army legal office in sup- thenticated by the Administrative AS.S|stant to
port of Army lawyers. the Secretary of the Army. Users will destroy
b. Penalties for violations of impera- interim changes on their expiration dates un-
tive rules by Army lawyers include al@Ss sooner superseded or rescinded.
administrative sanctions prescribed by law
and regulation. Violations by non—gover@uggested Improvements. The propo-
ment attorney’'s may result in imposition ofnent agency of this regulation is the Office of

History. This UPDATE printing publishes a Sanctions pursuant to RCM 109, Manual folhe Judge Advocate General. Users are in-

new Army regulation.

Summary. This regulation provides compre
hensive rules governing the ethical condu
of Army lawyers, military and civilian, and

Courts—Martial. A violation by a militaryited to send comments and suggested im-

_lawyer would not, in and of itself, be a viola-proyvements on DA Form 2028

étion of Article 92(1), Uniform Code of Mili- (Rrecommended Changes to Publications and

ary Justice, but the conduct itself Mgy nk Forms) directly to HQDA

of non—government lawyers appearing beforgi©/ate a punitive article of the Code, includ-pa35_gc), WASH DC 20310-2200, with a

Ing Article 48. Nothing in this regulation pre-

Army tribunals in accordance with the Man-I d f | of violati I .copy to HQDA (SAGC), WASH DC
ual for Courts—Martial. It establishes the DeS'Ud9€s re e{rr]a 't'o vioiations 1o appropr|a§t8310_01o4l

partment of the Army Professional Conducfcensing &tlu Od” 1€s. i thorit

Council to provide authoritative interprefdloponent and exception authority. Distribution.  Distribution of this publica-

tions of these rules.
Applicability.

a. This regulation applies to all judge This regulation is not subject to the require:
advocates of the Active Army, the Army Na-Mments of AR 11-2. _ _
tional Guard, and the U.S. Army Reserve, albupplementation. Supplementation of this

Not applicable

tion is made in accordance with DA Form
Army management control process.

12—-09-E, block number 4066, intended for
command level C for Active Army, the Army
National Guard, and the U.S. Army Reserve.
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1. Purpose public officials. While it is a lawyer’'s duty, when necessary, to
This regulation provides comprehensive rules governing the ethicalchallenge the rectitude of official action, it is also a lawyer's duty to
conduct of Army lawyers, military and civilian, and, pursuant to uphold legal process.

RCM 109, Manual for Courts—Martial, of non—government lawyers  e. As a public citizen, a lawyer should seek improvement of the

appearing before Army tribunals. law, the administration of justice and the quality of service rendered
by the legal profession. As a member of a learned profession, a

2. References ) ] ) lawyer should cultivate knowledge of the law beyond its use for

Related publications are listed in appendix A. clients, employ that knowledge in reform of the law and work to

strengthen legal education.

3. Explanation of abbreviations and terms ) : P ;
Explanation of abbreviations and special terms (definitions within . f. Many of a lawyer's professional responsibilities are prescribed
in these Rules of Professional Conduct, as well as in substantive and

the scope of the Rules of Professional Conduct) used in this regula- . .
tion are explained in the glossary procedural law. However, a lawyer is also guided by personal con-

science and the approbation of professional peers. A lawyer should

4. Responsibilities strive to attain the highest level of skill, to improve the law and the
a. The General Counsel of the Army, The Judge Advocate Gen-legal profession, to exemplify the legal profession’s ideals of public

eral of the Army, the Chief Counsel, U.S. Army Corps of Engineers, S€Tvice, and to respect the truth-finding role of the courts.

and the Command Counsel, U.S. Army Materiel Command, will 9- A lawyer's responsibilities as a representative of clients, an

serve as senior counsel. They will be responsible for— officer of the legal system and a public citizen are usually harmoni-

(1) The issuance of enforcement procedures required by appendi®us- Thus, when an opposing party is well represented, a lawyer can
B, Rule 10.1(a)(1). be a zealous advocate on behalf of a client and justice will be

(2) Serving on the Department of the Army Professional Conduct S€Tved. So also, a lawyer can be sure that preserving client confi-
Council, or appointing an appropriate designee. dence ordinarily serves the public interest because people are more

(3) Ensuring general compliance with the Rules of Professional likely to seek legal advice, and thereby heed their legal obligations,

Conduct for Lawyers by personnel under their qualifying authority When they know their communications will be private. )
and/or jurisdiction. h. In the nature of legal practice, however, conflicting responsi-

b. Other civilian military supervisory lawyers shall make reason- bilities are encountered. Mostly all difficult ethical problems arise
able efforts to ensure that lawyers subject to their supervision arelfom conflict among a lawyer's responsibilities to clients, to the law
aware of and conform to these Rules of Professional Conduct forand the legal system and to the lawyer's own interest in remaining

Lawyers. More specific aspects of supervisory responsibility are @0 Upright person. These Rules of Professional Conduct prescribe
found in appendix B, Rule 5.1. guidance for resolving such conflicts. Within the framework of

these Rules many difficult issues of professional discretion can
5. Exception arise. Such issues must be resolved through the exercise of sensitive
Only the Secretary of the Army or the General Counsel, as hisprofessional and moral judgment guided by the basic principles
designee, may grant an exception to the provisions of this regula-underlying these Rules.
tion. The granting of an exception is in the sole discretion of the
Secretary or his designee, and the granting of an exception in ond/- Purpose of the Rules _
case is not precedent for a later request. A request for an exception & These Rules of Professional Conduct are intended to govern
will be submitted through the requesting attorney’s legal supervisory the ethical conduct of lawyers as defined in these Rules. These
chain, except that a request by a non-government attorney subject tfules are intended to be used in conjunction with law which con-
RCM 109, Manual for Courts—Martial, will be submitted through trols the practice of lawyers. Such law includes but is not limited to

the Chief, U.S. Army Trial Defense Service. the Uniform Code of Military Justice and Army regulations (ARS),
including AR 27-1 and AR 27-10. The definitive interpretation,
6. Preamble: A Lawyer's Responsibilities implementation, and enforcement of these Rules are the exclusive

a. A lawyer is a representative of clients, an officer of the legal province of the authorities listed in appendix B, Rule 9.1.
system, and a public citizen having special responsibility for the b. While the American Bar Association (ABA) Model Rules of
quality of justice. Professional Conduct were the basis of these rules, changes to some
b. As a representative of clients, a lawyer performs various func- of the ABA Rules and associated Comment were required to ensure
tions. As advisor, a lawyer provides a client with informed under- that these Rules met the needs of Army practice. In addition, some
standing of the client's rights and obligations and explains their ABA Rules were omitted. Rules on public interest, for example,
practical implications. As advocate, a lawyer zealously asserts thewere omitted because judge advocates and lawyers employed by the
client's position under the law and the ethical rules of the adversaryArmy already serve the public interest and need no further induce-
system. As negotiator, a lawyer seeks results advantageous to thenent for such service. Reasons for the changes include but are not
client but consistent with requirements of honest dealing wiimited to:
others. As intermediary between clients, a lawyer seeks to reconcile (1) An ABA Rule’s inapplicability to Army practice.
their divergent interests as an advisor and, to a limited extent, as a (2) The need for guidance tailored to Army practice.
spokesperson for each client. A lawyer acts as evaluator by examin- (3) Differences in approach to the resolution of specific ethical
ing a client’s legal affairs and reporting about them to the client or issues for Army lawyers.
to others. c. These Rules of Professional Conduct are rules of reason.They
c. In all professional functions a lawyer should be competent, should be interpreted with reference to the purposes of legal repre-
prompt, diligent, and honest. A lawyer should maintain communica- sentation and of the law itself. Some of these Rules are imperatives,
tion with a client concerning the representation. A lawyer should cast in the terms “shall” or“shall not.” These define proper conduct
keep in confidence information relating to representation of a client, for purposes of professional discipline. Others, generally cast in the
except so far as disclosure is required or permitted by these Rules oferm“may,” are permissive and define areas under these Rules in
Professional Conduct or other law. which the lawyer has professional discretion. No disciplinary action
d. A lawyer’s conduct should conform to the requirements of the should be taken when the lawyer chooses not to act within the
law, both in professional service to clients and in the lawyer's bounds of such discretion. Other Rules define the nature of relation-
personal affairs. A lawyer should use the law's procedures only for ships between the lawyer and others. These Rules are thus partly
their lawfully intended purposes and not to harass or intimidate obligatory and disciplinary and partly constitutive and descriptive in
others. A lawyer should demonstrate respect for the legal systenthat they define a lawyer’s professional role.Many of the Comments
and for those who serve it, including judges, other lawyers, anduse the term “should.” Comments do not add obligations to these
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Rules but provide guidance for practicing in compliance with these
Rules.

d. These Rules presuppose a larger legal context shaping the
lawyer’s role. That context includes statutes and court rules relating
to matters of licensure, laws defining specific obligations of lawyers
and substantive and procedural law in general. Compliance with
these Rules, as with all law in an open society, depends primarily
upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion and finally, when neces-
sary, upon enforcement through disciplinary proceedings. These
Rules do not, however, exhaust the moral and ethical considerations
that should inform a lawyer, for no worthwhile human activity can
be completely defined by legal rules. These Rules simply provide a
framework for the ethical practice of law.

e. Furthermore, for purposes of determining the lawyer’s author-
ity and responsibility, principles of substantive law external to these
Rules may determine whether a client-lawyer relationship exists.

f. Failure to comply with an obligation or prohibition imposed by
a Rule is a basis for invoking the disciplinary process. These Rules
presuppose that disciplinary assessment of a lawyer’'s conduct will
be made on the basis of the facts and circumstances as they existed
at the time of the conduct in question and in recognition of the fact
that a lawyer often has to act upon uncertain or incomplete evidence
of the situation. Moreover, these Rules presuppose that whether or
not discipline should be imposed for a violation, and severity of a
sanction, depend on all the circumstances, such as the willingness
and seriousness of the violation, extenuating factors, and whether
there have been previous violations.

g. Violation of a Rule should not give rise to a private cause of
action nor should it create a presumption that a legal duty has been
breached. These Rules are designed to provide guidance to lawyers
and to provide a structure for regulating conduct through the disci-
plinary authority of the senior counsel concerned or of the attorney’s
chain of command or supervision. They are not designed to be a
basis for civil liability. Furthermore, the purpose of these Rules can
be subverted when invoked by opposing parties as procedural weap-
ons. The fact that a Rule is a just basis for a lawyer's self assess-
ment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collat-
eral proceeding or transaction has standing to seek enforcement of
the Rule. Accordingly, nothing in these Rules should be deemed to
augment any substantive legal duty of lawyers or the extra discipli-
nary consequences of violating such duty.

h. Moreover, these Rules are not intended to govern or affect
judicial application of either the attorney—client or work product
privilege. Those privileges were developed to promote compliance
with law and fairness in litigation. In reliance on the attorney—client
privilege, clients are entitled to expect that communications within
the scope of the privilege will be protected against compelled dis-
closure. The attorney—client privilege is that of the client and not of
the lawyer. The fact that in exceptional situations the lawyer under
these Rules is required or permitted to disclose a client confidence
does not vitiate the proposition that, as a general matter, the client
has a reasonable expectation that information relating to the client
will not be voluntarily disclosed and that disclosure of such infor-
mation may be compelled only in accordance with recognized ex-
ceptions to the attorney—client and work product privileges.

i. The lawyer’'s exercise of discretion not to disclose information
under appendix B, Rule 1.6(b) should not be subject to reexamina-
tion. Permitting such reexamination would be incompatible with the
general policy of promoting compliance with law through assur-
ances that communications will be protected against disclosure.

j- This and the preceding paragraph provide general orientation.
The Comment accompanying each Rule explains and illustrates the
meaning and purpose of the Rule. The comments are intended as
guides to interpretation, but the text of each Rule is authoritative.
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Appendix A
References

Section |
Required Publications

Manual for Courts&ndash;Martial, United States,

(Cited in paras 1, 5, and app B, Rules 1.1. 1.5, 1-7, 1.8, 5.4, an

7.2)

Uniform Code of Military Justice.

ADVOCATE

3.1 Meritorious Claims and Contentions
Expediting Litigation

Fairness to Opposing Party and Counsel
.5 Impartiality and Decorum of the Tribunal
3.6 Tribunal Publicity

3.2

%.3 Candor Toward the Tribunal
4

3.5

(Cited in para 7a and app B, Rules 1.1, 1.5, 1.7, 1.8, and 7.2.)3.7 Lawyer as Witness

Section |l
Related Publications

American Bar Association Rules of Professional Conduct

Federal Bar Association Rules of Professional Conduct

AR 27-1
Judge Advocate Legal Service

AR 27-3
Legal Assistance

AR 27-10
Military Justice

Section Il
Prescribed Forms
This section contains no entries.

Section IV
Referenced Forms
This section contains no entries.

Appendix B
Rules of Professional Conduct for Lawyers

Contents
CLIENT-LAWYER RELATIONSHIP

1.1 Competence

1.2 Scope of Representation

1.3 Diligence

1.4 Communication

1.5 Fees

1.6 Confidentiality of Information

1.7 Conflict of Interest: General Rule

1.8 Conflict of Interest: Prohibited Transactions
1.9 Conflict of Interest: Former Client

1.10 Imputed Disqualification: General Rule
1.11 Successive Government and Private Employment
1.12 Former Judge or Arbitrator

1.13 Army as Client

1.14 Client Under a Disability

1.15 Safekeeping Property

1.16 Declining or Terminating Representation

COUNSELOR

2.2 Mediation
2.3 Evaluation for Use by Third Persons

3.8 Special Responsibilities of a Trial Counsel
3.9 Advocate in Nonadjudicative Proceedings

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

4.1 Truthfulness in Statements to Others

4.2 Communication with Person Represented by Counsel
4.3 Dealing with Unrepresented Person

4.4 Respect for Rights of Third Persons

LEGAL OFFICES

5.1 Responsibilities of Senior Counsel and Supervisor Lawyers
5.2 Responsibilities of a Subordinate Lawyer

5.3 Responsibilities Regarding Nonlawyer Assistants

5.4 Professional Independence of a Lawyer

5.5 Unauthorized Practice of Law

5.6 [Not used]

PUBLIC SERVICE

6.1 [Not used]
6.2 [Not used]
6.3 [Not used]
6.4 [Not used]

INFORMATION ABOUT LEGAL SERVICES

7.1 Communications Concerning a Lawyer's Services
7.2 Advertising

7.3 Direct Contact with Prospective Clients

7.4 Communications of Fields of Practice

7.5 Firm Names and Letterheads

MAINTAINING THE INTEGRITY OF THE PROFESSION

8.1 Bar Admission and Disciplinary Matters
8.2 Judicial and Legal Officials

8.3 Reporting Professional Misconduct

8.4 Misconduct

8.5 Jurisdiction

INTERPRETATION

9.1 INTERPRETATION
9.2 [Not used]

ENFORCEMENT

10.1 Enforcement Procedures
10.2 [Not used]
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CLIENT-LAWYER RELATIONSHIP

RULE 1.1 Competence CROSS REFERENCES:

A lawyer shall provide competent representation to a client. Compe-

tent representation requires the legal knowledge, skill, thoroughnessryle 1.2 Scope of Representation
and preparation reasonably necessary for the representation. Rule 1.3 Diligence

COMMENT: Rule 1.13 Army as Client
Legal KnoWIedge and Skill Rule 1.16 Declining or Terminating Representation

In determining whether a lawyer employs the requisite knowledge Rule 2.1 Advisor
and skill in a particular matter, relevant factors include the relative Rule 3.1 Meritorious Claims and Contentions
complexity and specialized nature of the matter, the lawyer's gen-Rule 3.4 Fairness to Opposing Party and Counsel
eral experience, the lawyer's training and experience in the field inRyle 5.1 Responsibilities of the Senior Counsel and Supervisory
guestion, the preparation and study the lawyer is able to give the Lawyers
matter and whether it is feasible to refer the matter to, or consult 5 o 5 » Responsibilities of a Subordinate Lawyer
with, a lawyer of established competence in the field in question. In
most instances, the required proficiency is that generally afforded to
clients by other lawyers in similar matters. Expertise in a particular
field of law may be required in some circumstances.

Initial determinations as to competence of an Army lawyer for a
particular assignment will be made by supervisory lawyers prior to
case or issue assignments; however, once assigned, Army lawye

RULE 1.2 Scope of Representation.

(&) A lawyer shall abide by a client’'s decisions concerning the
objectives of representation, subject to paragraphs (c), (d), (e), and
(f), and shall consult with the client as to the means by which these
rgecisions are to be pursued. A lawyer shall abide by a client's

may consult with supervisory lawyers concerning competence in ad€cision whether to accept an offer of settlement of a matter. In a
particular case or issue. See Rules 5.1 and 5.2. criminal case, and to the extent applicable in administrative hear-

A lawyer need not necessarily have special training or prior IN9S: t_he lawyer shall abide by_ the client’s decision, _after consulta-
experience to handle legal problems of a type with which the lawyertion with the lawyer, as to choice of counsel as provided by law, a
is unfamiliar. A newly admitted lawyer can be as competent as aplea_to be entered, selection of trial forgm, whether_to enter into a
practitioner with long experience. Some important legal skills, such Pretrial agreement, and whether the client will testify.
as the analysis of precedent, the evaluation of evidence, and legal (D) A lawyer's representation of a client, including representation
drafting, are required in all legal problems. Perhaps the most funda-by appointment, does not constitute an endorsement of the client's
mental legal skill consists of determining what kind of legal prob- political, economic, social, or moral views or activities.
lems a situation may involve, a skill that necessarily transcends any (c) A lawyer may limit the objectives of the representation if the
particular specialized knowledge. A lawyer can provide adequateclient consents after consultation, or as required by law and commu-
representation in a wholly novel field through necessary study ornicated to the client.
consultation with a lawyer of established competence in the field in (d) A lawyer shall not counsel a client to engage, or assist a
question. client, in conduct that the lawyer knows is criminal or fraudulent,

A lawyer may become involved in representing a client whose but a lawyer may discuss the legal and moral consequences of any
needs exceed either the lawyer's competence or authority to act irproposed course of conduct with a client and may counsel or assist a
the client's behalf. In such a situation, the lawyer should refer the client to make a good faith effort to determine the validity, scope,
matter to another lawyer who has the requisite competence or aumeaning, or application of the law.
thority to meet the client's needs. For civilian lawyers practicing  (e) When a lawyer knows that a client expects assistance not
before tribunals conducted pursuant to the Manual for Courts-Mar-permitted by these Rules of Professional Conduct or other law, the
tial or the Uniform Code of Military Justice, competent representa- |awyer shall consult with the client regarding the relevant limitations
tion may also be provided through the association of a lawyer of o5 the lawyer's conduct.
established competence in the field in question. (f) An Army lawyer's authority and control over decisions con-

A lawyer may give advice or assistance in a matter in which the coming the representation may, by law, be expanded beyond the
lawyer does not have the skill ordinarily required where referral to limits imposed by paragraphs (a) and (c).

or consultation with another lawyer would be impractical. However,
assistance should be limited to that reasonably necessary in th%OMMENT'
circumstances, for ill considered action can jeopardize the client’s .

interest. Scope of Representation

Both lawyer and client have authority and responsibility in the
Thoroughness and Preparation obje_ctives and means of representation. The client has ultimate au-
Competent handling of a particular matter includes inquiry into thority to determine the purposes to be served by legal representa-
and analysis of the factual and legal elements of the problem, andion. within the limits imposed by law, and the lawyer’s professional
use of methods and procedures meeting the standards of competeRPligations. Within those limits, a client also has a right to consult
practitioners. It also includes adequate preparation. The requiredVith the lawyer about the means to be used in pursuing those
attention and preparation are determined in part by what is at stake@bjectives. At the same time, a lawyer is not required to pursue
major litigation and complex transactions ordinarily require more ©objectives or employ means simply because a client may wish that

elaborate treatment than matters of lesser consequence. the lawyer do so. A clear distinction between objectives and means
sometimes cannot be drawn, and in many cases the client-lawyer
Maintaining Competence relationship partakes of a joint undertaking. In questions of means,

To maintain the requisite knowledge and skill, a lawyer should the lawyer should assume responsibility for technical and legal tacti-
engage in continuing study and education. Civilian lawyers practic- cal issues, such as what witnesses to call, whether and how to
ing before tribunals conducted pursuant to the Manual for Courts-conduct cross-examination, what court members to challenge, and
Martial or the Uniform Code of Military Justice for whom a system what motions to make. Except where precluded by Rule 4.4, the
of peer review has been established should consider making use dawyer should defer to the client regarding such questions as any
the peer review system in appropriate circumstances. expense to be incurred and concern for third persons who might be

adversely affected.
In a case in which the client appears to be suffering mental
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disability, the lawyer’'s duty to abide by the client's decisions is to Rule 3.3 Candor Toward the Tribunal

be guided by reference to Rule 1.14. Rule 4.4 Respect for Rights of Third Persons
. o . o Rule 5.1 Responsibilities of the Senior Counsel and Supervisory
Service Limited in Objectives or Means Lawyers

_ 'I_'he objectives or scope of ser\_/ices provided by a Iawyer_ may beryle 5.2 Responsibilities of a Subordinate Lawyer
limited by agreement with the client or by the law governing the

conditions under which the lawyer's services are made available to
the client. Formation of attorney-client relationships and representa-p g 1.3 Diligence

tion of clients by Army lawyers is permissible only when authorized A" a\ver shall act with reasonable diligence and promptness in
by competent authority. Thus, notwithstanding Rule 1.2(a) and (C), igpresenting a client and in every case will consult with a client as

Army lawyers are subject to directions from officials at higher <55, aq practicable and as often as necessary after undertaking
levels within the Department. When acting pursuant to properly representation

delegated authority, these officials may authorize or require some
variance in the scope of representation otherwise agreed upon beCOMMENT'
tween the Army lawyer and a lower level official. For example, the '

Secretary of the Army may: prescribe who is entitled to legal assist- A lawyer should pursue a matter on behalf of a client despite

ance; limit the scope of consultation when an individual is deciding %pglostgll?g’vsgirelig'rorlla%uﬁe:‘no dnaétng?vrig'gggfeéo ;rr]: lfg;ﬁﬁg darlg

whether to_accept nonj_udlmal pgnlshmeqt; or I|_m|t the scope of vindicate a client's cause or endeavor. A lawyer should act with
representation at a hearing to review pretrial confinement. When the

objectives or scope of services provided by a lawyer are limited bygggrmtrggcé Cz;r;d Segf?ﬁ:nc“tg n:gebgt]zrlfeslt_is 0\?\/]:3\52? g'?; t %r:dis\'\gght
law, the lawyer should ensure at the earliest opportunity that the y up ) ! Wy

client is aware of such limitations. bound to press for every advantage that might be realized for a

If a lawyer is uncertain of the scope of services permitted by the client. Although a lawyer may be bound by court precedent fo

: - : - ursue certain matters on behalf of a client, see e.g. United States v.
law governing the conditions under which the lawyer’s services areP ' ;
made available to a client, the lawyer should consult with the law- Grostefron, 12 M.J. 431 (C.M.A. 1982), a lawyer has professional

yers supervisory lawyer concerning the matter. See Rule 5.2. discretion in determining the means by which a matter should be

An agreement concerning the scope of representation must accorgursued. See Rules 1.2, 1.4b. A lawyers workload should be man-

with these Rules of Professional Conduct and other law. Thus, theﬁgﬁgle%y akzjoetgu;\évlg//erszr;dRsulfgegvisor so that each matter can be

client may not be asked to agree to representation so limited in Perhaps no professional shortcoming is more widely resented than
scope as to violate Rule 1.1, or to surrender the right to terminate p p 9 y

the lawyer's services or the right to conclude a matter that theprocrastlnatlon. A_cllents interest often can be_a_ldve.rs_ely affected _by
: ; : the passage of time or the change of conditions; in extreme in-
lawyer might wish to continue. L
stances, as when a lawyer overlooks a statute of limitations, the
client's legal position may be destroyed. Even when the client’s
interests are not affected in substance, however, unreasonable delay
can cause a client needless anxiety and undermine confidence in the
lawyer's trustworthiness.
Unless the relationship is terminated as provided in Rule 1.16,
and to the extent permitted by law, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer’s repre-

Criminal, Fraudulent and Prohibited Transactions

A lawyer is required to give an honest opinion about the actual
consequences that appear likely to result from a client's conduct.
The fact that a client uses advice in a course of action that is
criminal or fraudulent does not, of itself, make a lawyer a party to
the course of action. However, a lawyer may not knowingly assist a
client in criminal or fraudulent conduct. There is a critical distinc- S o . h .
tion between presenting an analysis of legal aspects of questionablgemat'on is limited to a specific matter, the relationship terminates
conduct and recommending the means by which a crime or fraudWhen the matter has been resolved. Doubt about whether a client-
might be committed with i?npunity Y lawyer relationship exists should be clarified by the lawyer, prefera-

When the client's course of aétion has already begun and isbly in writing, so that the client will not mistakenly suppose the
continuing, the lawyer’s responsibility is especially delicate. The I;‘?;ird Ifo l%?)klgg after the client's affairs when the lawyer has
lawyer is not permitted to reveal the client's wrongdoing, except A lawyer who has handled a judicial or administrative proceeding

where required or permitted by Rule 1.6 or Rule 3.3, However, thethat produced a result adverse to the client should advise the client
lawyer is required to avoid furthering the purpose, for example, by of the possibility of appeal before relinquishing responsibility for

suggesting how it might be concealed. A lawyer may not continuethe matter
assisting a client in conduct that the lawyer originally supposes is :
legally proper but then discovers is criminal or fraudulent. Seeking )
to withdraw from the representation, therefore, may be appropriate.CROSS REFERENCES:

Paragraph (d) applies whether or not the defrauded party is a
party to the transaction. Hence, a lawyer should not participate in aRule 1.1 Competence
sham transaction; for example, a transaction to effectuate criminal oRule 1.4 Communication
fraudulent escape of tax liability. The last clause of paragraph (d)Rule 1.2 Scope of Representation
recognizes that determining the validity or interpretation of a statute Rule 1.16 Declining or Terminating Representation
or regulation may include a course of action contrary to the terms ofRyle 3.1 Meritorious Claims and Contentions
the statute or regulation or of the interpretation placed upon it by g e 3.2 Expediting Litigation

governmental authorities. Rule 3.4 Candor Toward the Tribunal
Rule 4.1 Truthfulness of Statements to Others

Rule 5.1 Responsibilities of the Senior Counsel and Supervisory
Lawyers

CROSS REFERENCES

Rule 1.1 Competence
Rule 1.6 Confidentiality of Information

RULE 1.4 Communication
Rule 1.13 Army as Client

(@) A lawyer shall keep a client reasonably informed about the

Rule 1.14 Client Under a Disability status of a matter and promptly comply with reasonable requests for
Rule 2.1 Advisor information.
Rule 2.3 Evaluation for use by Third Person (b) A lawyer shall explain a matter to the extent reasonably
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necessary to permit the client to make informed decisions about thequestions involved, and the skill requisite to perform the legal serv-

representation. ice properly;
(2) the likelihood, if apparent to the client, that the acceptance of
COMMENT: the particular employment will preclude other employment by the

The client should have sufficient information to participate intel- lawyer;
ligently in decisions concerning the objectives of the representation (3) the fee customarily charged in the locality for similar legal
and the means by which they are to be pursued, to the extent thservices;
client is willing and able to do so. For example, a lawyer negotiat- (4) the amount involved and the results obtained;
ing a pretrial agreement on behalf of a client should provide the (5) the time limitations imposed by the client or by the
client with facts relevant to the matter, inform the client of commu- circumstances;
nications from the Government and take other reasonable steps that (6) the nature and length of the professional relationship with the
permit the client to make a decision regarding the feasibility of client;
further negotiation with the Government. A lawyer representing the (7) the experience, reputation, and ability of the lawyer or law-
Government who receives from the accused an offer for a pretrialyers performing the services; and
agreement must communicate that offer, and should provide advice (8) whether the fee is fixed or contingent.
as to that offer, to the convening authority. (b) When the lawyer has not regularly represented the client, the
Adequacy of communication depends in part on the kind of ad- basis or rate of the fee shall be communicated to the client, prefera-
vice or assistance involved. For example, in negotiations wherebly in writing, before or within a reasonable time after commencing
there is time to explain a proposal, the lawyer should review all in representation.
important provisions with the client before proceeding to an agree- (c) A fee may be contingent on the outcome of the matter for
ment. In litigation a lawyer should explain the general strategy andwhich the service is rendered, except in a matter in which a contin-
prospects of success and ordinarily should consult the client ongent fee is prohibited by paragraph (d) or other law. A contingent
tactics that might injure or coerce others. On the other hand, afee agreement shall be in writing and shall state the method by
lawyer ordinarily cannot be expected to describe trial or negotiation which the fee is to be determined, including the percentage or
strategy in detail. The guiding principle is that the lawyer should percentages that shall accrue to the lawyer in the event of settle-
fulfill reasonable client expectations for information consistent with ment, trial or appeal, litigation and other expenses to be deducted
the duty to act in the client's best interests, and the client's overallfrom the recovery, and whether such expenses are to be deducted
requirements as to the character of representation. before or after the contingent fee is calculated. Upon conclusion of a
When the client is the Army, it is often impossible or inappropri- contingent fee matter, the lawyer shall provide the client with a
ate to inform everyone of its members about its legal affairs; ordi- written statement stating the outcome of the matter and, if there is a
narily, the lawyer should address communications to the appropriaterecovery, showing the remittance to the client and the method of its
officials of the Army. See Rule 1.13. determination.
Where many routine matters are involved, a system of limited or (d) a lawyer shall not enter into an arrangement for, charge, or
occasional reporting may be arranged with the client. Practical exi-collect:
gencies may limit the opportunity for consultation and also require a (1) any fee in a domestic relations matter, the payment or amount
lawyer to act for a client without prior consultation. of which is contingent upon the securing of a divorce or upon the
In some circumstances, a lawyer may be required to withhold amount of alimony or support, or property settlement in lieu thereof;
information from a client. For example, classified information may or
not be disclosed without proper authority. In other circumstances, a (2) a contingent fee for representing a defendant in a criminal
lawyer may be justified in delaying transmission of information case.
when the client would be likely to react imprudently to an immedi-  (e) A division of fee between lawyers who are not in the same
ate communication. Thus, a lawyer might withhold a psychiatric firm may be made only if:
diagnosis of a client when the examining psychiatrist indicates that (1) the division is in proportion to the services performed by each
disclosure would harm the client. A lawyer may not withhold infor- lawyer or, by written agreement with the client, each lawyer as-
mation to serve the lawyer's own interest or convenience, or wheresumes joint responsibility for the representation;
disclosure would be favorable to the defense of a criminal accused. (2) the client is advised of and does not object to the participa-
Rules or court orders governing litigation may provide that informa- tion of all the lawyers involved; and
tion supplied to a lawyer may not be disclosed to the client. Rule (3) the total fee is reasonable.

3.4(c) directs compliance with such rules or orders. (f) A lawyer who has initially represented a client concerning a
matter as part of the attorney’s official Army duties shall not accept

CROSS REFERENCES: any salary or other payments as compensation for services rendered
to that client in a private capacity concerning the same general

Rule 1.1 Competence matter for which the client was seen in an official capacity.

Rule 1.2 Scope of Representation (9) A lawyer shall not accept any payments or benefits, actual or

constructive, directly or indirectly for making a referral of a client.
(h) An Army lawyer, in connection with the Army lawyer’s offi-

cial duties, may not request or accept any compensation from any

source other than that provided by the United States for the per-

Rule 1.3 Diligence
Rule 1.6 Confidentiality of Information
Rule 1.7 Conflict of Interest: General Rule

Rule 1.13 Army as Client formance of duties.

Rule 2.1 Advisor

Rule 2.2 Intermediary COMMENT:

Rule 3.2 Expediting Litigation Army Lawyers

Rule 3.8 Special Responsibilities of Trial Counsel Army lawyers are prohibited by statute from accepting any salary
Rule 4.1 Truthfulness of Statements to Others or contribution to or supplementation of salary, as compensation for

services as an officer or employee of the Army from any source
other than the Government of the United States. Rule 1.5(a)-(e),
therefore, applies only to private civilian lawyers practicing before
ﬁ%k&unals conducted pursuant to the Manual for Courts-Martial or the
niform Code of Military Justice. The inclusion of Rule 1.5(a)-(e)
as applicable to such private civilian lawyers is not so much to
allow The Judge Advocate General to regulate fee arrangements

RULE 1.5 Fees.

(a) A lawyer’s fee shall be reasonable. The factors to be consid-
ered in determining the reasonableness of a fee include
following:

(1) the time and labor required, the novelty and difficulty of the
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between such lawyers and their clients as it is to provide guidance

to judge advocates practicing with such lawyers and to supervisoryDisputes over Fees

judge advocates who may be asked to inquire into an alleged fee If a procedure has been established for resolution of fee disputes,
irregularities. Absent Rule 1.5(a)-(e), such judge advocates have neuch as an arbitration or mediation procedure established by the bar,
readily available standard with which to consider allegedly question-the lawyer should conscientiously consider submitting to it. Law
able conduct of a private civilian lawyer. Rule 1.5(a)-(e) is the samemay prescribe a procedure for determining a lawyer’s fee, for exam-
as the American Bar Association Model Rule of Professional Con- ple, in representation of an executor or administrator, a class or a
duct 1.5 (a)-(e) and thus reflects generally accepted professionaperson entitled to a reasonable fee as part of the measure of dam-

standards. ages. The lawyer entitled to such a fee and a lawyer representing
another party concerned with the fee should comply with the pre-
Basis or Rate of Fee scribed procedure.

When the lawyer has regularly represented a client, they ordinar-
ily will have reached an understanding concerning the basis or ratéMilitary Representation and Referral
of the fee. In a new client-lawyer relationship, however, an under- Army lawyers may neither request nor accept any gratuity, salary
standing as to the fee should be promptly established. It is notor other compensation from any source as payment for performance
necessary to recite all the factors that underlie the basis of the fee9f official Army duties. For example, a legal assistance officer is
but only those that are directly involved in its computation. It is prohibited from accepting a gift or a loan from a client tendered as a
sufficient, for example, to state that the basic rate is an hourlyresult of assistance rendered.
charge, a fixed amount or an estimated amount, or to identify the Army lawyers may not request or accept any gratuity, salary, or
factors that may be taken into account in finally fixing the fee. other compensation from a client obtained incident to the perform-
When developments occur during the representation that render a@nce of duties as an officer or employee of the Army. For example,
earlier estimate substantially inaccurate, a revised estimate should b@ legal assistance officer (including a reservist being utilized as a
provided to the client. A written statement concerning the fee re-legal assistance officer such as during drills or as a Special Legal
duces the possibility of misunderstanding. Furnishing the client with Assistance Officer) may not receive any actual or constructive com-
a simple memorandum or a copy of the lawyer's customary feePensation or benefit for or in connection with referring to private

schedule is sufficient if the basis or rate of fee is set forth. ~ Ppractice (including one in which the referring lawyer engages during
off-duty hours) a matter the lawyer first become involved with in a
Terms of Payment military legal assistance capacity. This rule precludes the legal as-

A lawyer may require advance payment of a fee, but is obliged toSistance officer from referring a client originally seen in a legal
return any unearned portion. See Rule 116(d) A |awyer may accepﬁss|stance Cap.aCIty '[0. himself or herself or tO the firm in which the
property in payment for services, such as an ownership interest in af@Wyer works in a private capacity concerning the same general
enterprise, providing this does not involve acquisition of a proprie- Matter for which the client was seen in legal assistance unless no fee
tary interest in the cause of action or subject matter of the litigation O Other compensation is charged. It does not preclude the lawyer
contrary to Rule 1.8(j). However, a fee paid in property instead of ffom representing military personnel or dependents in a private
money may be subject to special scrutiny because it involves quesSapacity concerning new matters, even though the relationship might
tions ‘concerning both the value of the services and the lawyershave been first established in a military legal assistance capacity.
special knowledge of the value of the property. The rule prohibits a lawyer from using an official position to solicit

An agreement may not be made whose terms might induce®r obtain clients for a private practice.
the lawyer improperly to curtail services for the client or perform
them in a way contrary to the client's interest. For example, a CROSS REFERENCES:
lawyer should not enter into an agreement whereby services are to
be provided only up to a stated amount when it is foreseeable that Rule 1.2 Scope of Representation
more extensive services probably will be required, unless the situa- Rule 1.7 Conflict of Interest: GeneralRule
tion is adequately explained to the client. Otherwise, the client Rule 1.8 Conflict of Interest: Prohibited Transactions
might have to bargain for further assistance in the midst of a Rule 1.16 Declining or Terminating Representation
proceeding or transaction. However, it is proper to define the extent
of services in light of the client’s ability to pay. A lawyer should not
exploit a fee arrangement based primarily on hourly charges byRULE 1.6 Confidentiality of Information.
using wasteful procedures. Where there is doubt whether a contin- (a) A lawyer shall not reveal information relating to representa-
gent fee is consistent with the client's best interest, the lawyertion of a client unless the client consents after consultation, except
should offer the client alternative bases for the fee and explain theirfor disclosures that are impliedly authorized in order to carry out the
implications. Applicable law may impose limitations on contingent representation, and except as stated in paragraphs (b), (c), and (d).

fees, such as a ceiling on the percentage. (b) A lawyer shall reveal such information to the extent the
o lawyer reasonably believes necessary to prevent the client from
Division of Fee committing a criminal act that the lawyer believes is likely to result

A division of fee is a single billing to a client covering the fee of in imminent death or substantial bodily harm, or significant impair-
two or more lawyers who are not in the same firm. A division of fee ment of national security or the readiness or capability of a military
facilitates association of more than one lawyer in a matter in which unit, vessel, aircraft, or weapon system.
neither alone could serve the client as well, and most often is used (c) A lawyer may reveal such information to the extent the law-
when the fee is contingent and the division is between a referringyer reasonably believes necessary to establish a claim or defense on
lawyer and a trial specialist. Paragraph (e) permits the lawyer tobehalf of the lawyer in a controversy between the lawyer and the
divide a fee on either the basis of the proportion of services theyclient, to establish a defense to a criminal charge or civil claim
render or by agreement between the participating lawyers if all against the lawyer based upon conduct in which the client was
assume responsibility for the representation as a whole and thenvolved, or to respond to allegations in any proceeding concerning
client is advised and does not object. It does not require disclosureghe lawyer’'s representation of the client.
to the client of the share that each lawyer is to receive. Joint (d) An Army lawyer may reveal such information when required
responsibility for the representation entails the obligations stated inor authorized to do so by law.

Rule 5.1 for purposes of the matter involved.
COMMENT:
The lawyer is part of a judicial system charged with upholding
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the law. One of the lawyer’s functions is to advise clients so that action. The public is better protected if full and open communica-
they avoid any violation of the law in the proper exercise of their tion by the client is encouraged than if it is inhibited. Several
rights. situations must be distinguished.

The observance of the ethical obligation of a lawyer to hold First, the lawyer may not counsel or assist a client in conduct that
inviolate confidential information of the client not only facilitates is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer owes
the full development of facts essential to proper representation ofa duty of candor to the court and has a duty under Rule 3.3(a)(3)
the client but also encourages people to seek early legal assistancgot to use false evidence. These duties are essentially special in-

Almost without exception, clients come to lawyers in order to stances of the duty prescribed in Rule 1.2(d) to avoid assisting a
determine what their rights are and what is, in the maze of laws andelient in criminal or fraudulent conduct.
regulations, deemed to be legal and correct. The common law recog- Second, the lawyer may have been innocently involved in
nizes that the client's confidences must be protected from disclo-Past conduct by the client that was criminal or fraudulent. In such a
sure. Based upon experience, lawyers know that most clients followsituation the lawyer has not violated Rule 1.2(d), because to “coun-
the advice given, and the law is upheld. sel or assist’criminal or fraudulent conduct requires knowing that

A fundamental principle in the client-lawyer relationship is that the conduct is of that character. o _
the lawyer maintain confidentiality of information relating to the  Third, the lawyer may learn that a client intends prospective
representation. The client is thereby encouraged to communicatéeonduct that is criminal and likely to result in imminent death or

fully and frankly with the lawyer even as to embarrassing or legally Substantial bodily harm, or significant impairment of national secu-
damaging subject matter. rity or of the readiness or capability of a military unit, vessel,

The principle of confidentiality is given effect in two related 2ircraft, or weapon system. As stated in paragraph (b), the lawyer
bodies of law, the attorney-client privilege (which includes the work has a professional obligation to reveal information to the extent that
product doctrine) in the law of evidence and the rule of confiden- 'AWYer reasonably believes necessary to prevent such consequences.
tiality established in professional ethics. The attorney-client privi- Examples of conduct likely to result in the significant impairment

lege applies in judicial and other proceedings in which a lawyer \(/)vfeg]peorzegggt]:risir?cr:lgggazlil\l/tzlgoiﬁlg tm'tggssuiﬂgaVliizzl(’)na'é?rgﬁépoer_
Lneanycg ecocriileeriir? S : g;/igrrl]fs_srh%r r%ﬁgeg?vfﬁeﬁf_(ﬂ;'regrtgoﬁﬁ%iﬂfg Ii%\/”_dal operations unit such that the lives of members of the unit are

-€ concerning : AWYEr C laced in immediate danger; sabotaging a vessel or aircraft to the
applies in situations other than those where evidence is sought fro

the | th h Isi £l Th fidentialit I xtent that the vessel or aircraft and crew will be lost; compromis-
€ lawyer through compulsion of law. The confidentiality ru'e ap- ing the security of a weapons site such that the weapons are likely
plies not merely to matters communicated in confidence by the

. . X X ; to be stolen or detonated. Paragraph (b) is not intended to and does
client but also to all information relating to the representation, what- graph (b)

. | discl b inf . not mandate the disclosure of conduct which may have a slight
ever its source. A lawyer may not disclose such information exceptimpact on the readiness or capability of a unit, vessel, aircraft or

as authorized or required by these Rules of Professional Conduct Ofveapon system. Examples of such conduct are: absence without

other lawful order, regulation or statute. authority from a peacetime training exercise; intentional damage to
The preservation of client confidentiality also may be affected by an individually assigned weapon; and intentional minor damage to

the nature of the facilities available. Army lawyers should have military property.

enclosed private offices which afford the degree of privacy neces- |y any case, a disclosure adverse to the client's interest should be

sary to preserve confidentiality. Under any circumstances, an Armyno greater than the lawyer reasonably believes necessary to the
lawyer must strive to avoid allowing unauthorized persons to over- pyrpose.

hear confidential conversations. Control or access by others to auto-
mated data processing systems or equipment utilized by the lawyexyithdrawal
also must be considered. Control or access by personnel who are not |f the lawyer's services will be used by the client in materially
subject to the Rules, or supervised by those subject to these Rulesurthering a course of criminal or fraudulent conduct, the lawyer
may lead to a violation of the confidentiality required by this Rule. must seek to withdraw, as stated in Rule 1.16(a)(1).

The requirement of maintaining confidentiality of information re- After withdrawal the lawyer is required to refrain from making
lating to representation applies to government lawyers who maydisclosure of the client's confidence, except as otherwise provided
disagree with the policy goals that their representation is designed tan Rule 1.6. Nothing in this Rule, Rule 1.8(b) or Rule 1.16(d)

advance. prevents the lawyer from giving notice of the fact of withdrawal,
and the lawyer may also withdraw or disaffirm any opinion, docu-
Authorized Disclosure ment, affirmation, or the like.

A lawyer is impliedly authorized to make disclosures aboutWhere the client is the Army, the lawyer may be in doubt
a client when appropriate in carrying out the representation, excepﬂNhethel’ contemplated conduct will actually be carried out. Where
to the extent that the client's instructions or special circumstanceshecessary to guide conduct in connection with the Rule, the lawyer
limit that authority. In litigation, for example, a lawyer may disclose May make inquiry within the Army as indicated in Rule 1.13(c).
information by admitting a fact that cannot properly be disputed, or )
in negotiation by making a disclosure that facilitates a satisfactory Dispute Concerning a Lawyer's Conduct o
conclusion. Where a legal claim or disciplinary charge alleges complicity of

Lawyers may disclose to supervisory lawyers and to paralegals,the lawyer in a client's conduct or other misconduct of the lawyer
subject to the direction and control of the lawyer or the lawyer's involving representation of the clle_nt, the lawyer may responq to the
supervisory lawyer, information relating to a client, unless the client €Xt€nt the lawyer reasonably believes necessary to establish a de-
has instructed that particular information be confined to specified f€nse- The same is true with respect to a claim involving the con-

lawyers, or unless otherwise prohibited by these Rules of Profes-dUCt Or representation of a former client. The lawyer's right to
sional Conduct or other lawful order, regulation, or statute. respond arises when an assertion of such complicity has been made.

Paragraph (c) does not require the lawyer to await the commence-
ment of an action or proceeding that charges such complicity, so
that the defense may be established by responding directly to a third
party who has made such an assertion. The right to defend, of
course, applies where a proceeding has been commenced. Where
opracticable and not prejudicial to the lawyer’s ability to establish the
S defense, the lawyer should advise the client of the third party’s
assertion and request that the client respond appropriately. In any
event, disclosure should be no greater than the lawyer reasonably

Disclosure Adverse to Client

The confidentiality rule is subject to limited exceptions. In be-
coming privy to information about a client, a lawyer may foresee
that the client intends serious harm to another person. However, t
the extent a lawyer is required or permitted to disclose a client’
purposes, the client will be inhibited from revealing facts which
would enable the lawyer to counsel against a wrongful course of
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believes is necessary to vindicate innocence, the disclosure shoul®Rule 1.16 Declining and Terminating Representation
be made in a manner which limits access to the information to theRule 2.1 Advisor
tribunal or other persons having a need to know it, and appropriateRyle 2.2 Intermediary
protective orders or other arrangements should be sought by theyle 2.3 Evaluation for Use by Third Persons
lawyer to the fullest extent practicable. Rule 3.3
If the lawyer is charged with wrongdoing in which the client’s '
conduct is implicated, the rule of confidentiality should not prevent
the lawyer from defending against the charge. Such a charge caftUle
arise in a civil, criminal or professional disciplinary proceeding, and
can be based on a wrong allegedly committed by the lawyer against )
the client, or a wrong alleged by a third person; for example, a RULE 1.7 Conflict of Interest: General Rule. _
person claiming to have been defrauded by the lawyer and client (&) A lawyer shall not represent a client if the representation of
acting together. A non-government lawyer entitled to a fee is per_that client will be directly advers_e to another client, l,_lnlessg
mitted by paragraph (b)(2) to prove the services rendered in an (1) the lawyer reasonqbly belle\_/es the representation will not
action to collect it. This aspect of the Rule expresses the principledversely affect the relationship with the other client; and
that the beneficiary of a fiduciary relationship may not exploit it to ~ (2) €ach client consents after consultation. ,
the detriment of the fiduciary. As stated above, the lawyer must (b) A lawyer shall not represent a client if the ,representa_ltl_o'n of
make every effort practicable to avoid unnecessary disclosure ofthat client may be materially I!mlted by the lawyer’s respons!bllltles
information relating to a representation, to limit disclosure to those 0 another client or to a third person, or by the lawyer's own
having the need to know it, and to obtain protective orders or makelNterests, unless;

Candor toward the Tribunal
Rule 4.1 Truthfulness of Statements to Others
5.4 Professional Independence of a Lawyer

other arrangements minimizing the risk of disclosure. (1) the lawyer reasonably believes the representation will not be
adversely affected; and
Disclosure Otherwise Required or Authorized (2) the client consents after consultation. When representation of

The attorney-client privilege is defined by Military Rule of Evi- multiple clients in a single matter is undertaken, the consultation
dence 502. If a lawyer is called as a witness to give testimonySha“ include explanation of the implications of the common repre-
concerning a client, absent waiver by the client, Rule 1.6(a) requiresSéntation and the advantages and risks involved.
the lawyer to invoke the privilege when it is applicable. The lawyer )
must comply with the final orders of a court or other tribunal of COMMENT- . ) i ) )
competent jurisdiction requiring the lawyer to give information LOyalty is an essential element in the lawyer's relationship to a
about the client. client. An impermissible conflict of interest may exist before repre-

These Rules of Professional Conduct in various circumstancessSentation is undertaken, in which event the representation should be
permit or require a lawyer to disclose information relating to the declined. If such a conflict arises afte_r representation has been
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to theséndertaken, the lawyer should seek to withdraw from the representa-
provisions, a lawyer may be obligated or permitted by other provi- tion. See Rule_1.16. Wh_ere more than one cller_lt is |_nvolved and the
sions of law to give information about a client. Whether another lawyer is permitted to withdraw because a conflict arises after repre-
provision of law supersedes Rule 1.6 is a matter of interpretationS€ntation, whether the lawyer may continue to represent any of the
beyond the scope of these Rules, but a presumption should exis?“he”ts is determined by Rule 1.9. See also Rule 2.2(c). As to

against such a supersession. whether a client-lawyer relationship exists or, having once been
established, is continuing, see Comment to Rule 1.3.
Former Client As a general proposition, loyalty to a client prohibits undertaking

The identification of the client, for purposes of the Army Lawyer, representation directly adverse to that client without that client’s
is important to the application of this rule. Generally the agency is cOnsent. Paragraph (a) expresses that general rule. Thus, a lawyer
the Army lawyer’s client. Communications by an Army lawyer both Ordinarily may not act as advocate against a person the lawyer
inside and outside of the agency may or may not violate this rule."epresents in some other matter, even if it is wholly unrelated. On
An Army Lawyer's duty under this rule is affected by statutes, th_e other hand_, simultaneous representation in unrelated matters_of
regulations and other lawful directives. clients whose interests are only generally adverse, does not require

Paragraph (d) permits disclosures that the agency authorizes it§onsent of the respective clients. Paragraph (&) applies only when
lawyers to make in connection with the performance of their duties the representation of one client would be directly adverse to the
to the agency. These disclosures may be required by statute, ExeciRther. . . . . .
tive Order, regulation or directive, depending upon the authority of LOYyalty to a client is also impaired when a lawyer cannot consid-
the agency to issue such order. An attorney may reveal information€!: fécommend or carry out an appropriate course of action for the
when authorized by law and must reveal information when required client because of the lawyer’s other responsibilities or interests. The
to do so by law. conﬂlct in effect fprecloses alternatives that would otherW|s_,e be

There are circumstances in which an Army Lawyer may be aS_avall_able to the client. Parqgraph (b) addresses such situations. A
signed to provide an individual with counsel or representation in POSSible conflict does not itself preclude the representation. The
which it is clear that an obligation of confidentiality adheres to that critical questions are the likelihood that a conflict will eventuate
individual and not the agency. Examples include judge advocates?!d: if it does, whether it will materially interfere with the lawyer’s
who provide defense counsel or legal assistance services to indivigindependent professional judgment in considering alternatives or
uals. It would also include Army Lawyers who have been approved foreclose courses of action that reasonably should be pursued on
by their Senior Counsel or the Senior Counsel's designee to provide’€half of the client. Consideration should be given to whether the
legal service to an individual with regard to a specific legal matter. Cliént wishes to accommodate the other interest involved.

The duty of confidentiality continues after the client-lawyer rela-

tionship has terminated. Consultation and Consent

A client including an organization (see Rule 1.13c)(b), may con-
CROSS REFERENCES: sent to representation notwithstanding a conflict. However, as indi-
cated in Rule 1.7(a)(1) with respect to representation directly
Rule 1.1 Competence adverse to a client, and Rule 1.7(b)(1) with respect to material

’ . limitations on representation of a client, when a disinterested lawyer
Rule 1.2 Scopg of Representaﬂon. . . would conclude that the client should not agree to the representation
Rule 1.8 Conflict of Interest: Prohibited Transactions under the circumstances, the lawyer involved cannot properly ask
Rule 1.13 Army as Client for such agreement to provide representation on the basis of the
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client’'s consent. When more than one client is involved, the ques-ity and degree.

tion of conflict must be resolved as to each client. Moreover, there For example, a legal assistance attorney may not represent both
may be circumstances where it is impossible to make the disclosurgparties in a negotiation whose interests are fundamentally antagonis-
necessary to obtain consent. For example, when the lawyer repretic to each other, but common representation is permissible where
sents different clients in related matters and one of the clientsthe clients are generally aligned in interest even though there is
refuses to consent to the disclosure necessary to permit the othesome difference of interest among them. Such cases of common
client to make an informed decision, the lawyer cannot properly askinterest might include advising a buyer and seller of an auto and

the latter to consent. preparing a bill of sale for them.
Conflict questions may also arise in estate planning. A lawyer
Lawyer’s Interests may be called upon to prepare wills for several family members,

The lawyer's own interests should not be permitted to have ansuch as husband and wife, and, depending upon the circumstances, a
adverse effect on representation of a client. For example, a militaryconflict of interest may arise.
lawyer's desire to take leave or transfer duty stations should not
motivate the lawyer to recommend a pretrial agreement in a case. IConflict Charged by an Opposing Party
the propriety of a lawyer’s own conduct in a transaction is in serious While the lawyer must be careful to avoid conflict of interest
question, it may be difficult or impossible for the lawyer to give a Situations, resolving questions of conflict of interest is primarily the
client detached advice. A lawyer may not allow related businessresponsibility of the supervisory lawyer or the military judge. See
interests to affect representation, for example, by referring clients toalso Rule 5.1. In litigation, a court may raise the question when
an enterprise in which the lawyer has an undisclosed interest. there is reason to infer that the lawyer has neglected the responsibil-
ity. In a criminal case, inquiry by the court is generally required
Conflicts of Litigation when a lawyer represents multiple coaccused. Where the conflict is
Paragraph (a) prohibits representation of opposing parties in liti- Such as clearly to call in question the fair or efficient administration
gation. Simultaneous representation of parties whose interests irPf justice, opposing counsel may properly raise the question. Such
litigation may conflict, such as co-plaintiffs or co-defendants, is an objection should be viewed with caution, however, for it can be
governed by paragraph (b). An impermissible conflict may exist by misused as a technique of harassment.
reason of substantial discrepancy in the parties’ testimony, incom-
patibility in positions in relation to an opposing party or the fact CROSS REFERENCES:
that there are substantially different possibilities of settlement of the
claims or liabilities in question. Such conflicts can arise in criminal Rule 1.1 Competence
cases as well as civil. The potential for conflict of interest in Rule 1.2 Scope
representing multiple accused in a criminal case is so grave thaRule 1.4 Communication
ordinarily a lawyer should not represent more than one co-accusedryle 1.8 Conflict of Interest: Prohibited Transactions
_On the ot_her hand, common representation of persons _having similakyle 1.9 Conflict of Interest: Former Client
interests is proper if the risk of adverse effect is minimal .and the Rule 1.12 Former Judge or Arbitrator
requirements of paragraph (b) are met. Compare Rule 2.2 mvolvng le 113 A Client
intermediation between clients. ue . rmy as thent .
Ordinarily, a lawyer may not act as advocate against a client theRUl€ 1.16 Declining or Terminating Representation
lawyer represents in some other matter, even if the other matter ifRule 2.2 Intermediary
wholly unrelated. However, there are circumstances in which aRule 2.3 Evaluation for Use by Third Person
lawyer may act as advocate against a client. For example, GovernRule 5.1 Responsibilities of the Senior Counsel and Supervisory
ment lawyers in some circumstances may represent Government Lawyers
employees in proceedings in which a Government agency is theRule 5.4 Professional Independence of a Lawyer
opposing party. The propriety of concurrent representation can
depend on the nature of the litigation. For example, a suit charging
fraud entails conflict to a degree not involved in a suit for RULE 1.8 Conflict of Interest: Prohibited Transactions
declaratory judgment concerning statutory interpretation. (@) A lawyer shall not enter into a business transaction with a
A lawyer may represent parties having antagonistic positions on aclient or knowingly acquire an ownership, possessory, security, or
legal question that has arisen in different cases, unless representther pecuniary interest adverse to a client unless;
ation of either client would be adversely affected. Thus, it is ordi- (1) the transaction and terms on which the lawyer acquires the
narily proper to assert such positions in cases pending in differentinterest are fair and reasonable to the client and are fully disclosed
trial courts, but it may be improper to do so in cases pending at theand transmitted in writing to the client in a manner which can be

same time in an appellate court. reasonably understood by the client;
(2) the client is given a reasonable opportunity to seek the advice
Interest of a Person Paying for a Lawyer's Service of independent counsel in the transaction; and

A civilian lawyer practicing before a tribunal conducted pursuant  (3) the client consents in writing thereto.
to the Manual for Courts-Martial or the Uniform Code of Military (b) A lawyer shall not use information relating to representation
Justice may be paid from a source other than the client, if the clientof a client to the disadvantage of the client unless the client consents
is informed of that fact, consents and the arrangement does notfter consultation.
compromise the lawyer’s duty of loyalty to the client. See Rule (c) A lawyer shall not prepare an instrument giving the lawyer or
1.8(f). For example, an accused soldier’s family may pay a civilian a person related to the lawyer as parent, child, sibling, or spouse any

lawyer to represent the soldier at a court-martial. substantial gift from a client, including a testamentary gift, except
where the client is related to the donee.
Other Conflict Situations (d) While representing a client, a lawyer shall not make or nego-

Conflicts of interest in contexts other than litigation sometimes tiate an agreement giving the lawyer literary or media rights to a
may be difficult to assess. Relevant factors in determining whetherportrayal or account based in substantial part on information relating
there is potential for adverse effect include the duration and inti- to the representation.
macy of the lawyer’s relationship with the client or clients involved,  (e) A lawyer shall not provide financial assistance to a client in
the functions being performed by the lawyer, the likelihood that connection with pending or contemplated litigation except that a
actual conflict will arise and the likely prejudice to the client from civilian lawyer practicing before a tribunal conducted pursuant to
the conflict if it does arise. The question is often one of the proxim- the Manual for Courts-Martial or the Uniform Code of Military
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Justice representing an indigent client may pay court costs and
expenses of litigation on behalf of the client.
(f) A lawyer shall not accept compensation for representing a
client from one other than the client unless; Literary Rights
(1) the client consents after consultation; An ag_reement by which a lawyer acquire_s literary or media (ights
(2) there is no interference with the lawyer's independence of concernlng_the conduct of th_e representation creates a conflict be-
professional judgment or with the lawyer-client relationship;and tween the interests of the client and the personal interests of the

(3) information relating to representation of a client is protected lawyer. Measures suitable in the representation of the client may
as required by Rule 1.6. detract from the publication value of an account of the

(9) A lawyer who represents two or more clients shall not partici- "€Presentation.
pate in making an aggregate settlement of the claims of or againsb
y

the clients, or in a criminal case an aggregate agreement as to guilt eFr{scIJn 1Pg)¢ng for_ a Ia"?‘w{ers Se][vtlﬁesf t that the | ,
pleas, unless each client consents after consultation, including dis- ule 1.8(f) requires disclosure of the fact that the lawyer's serv-

closure of the existence and nature of all the claims or pleas in-'¢6S are being paid for by a third party. Such an arrangement must
volved and of the participation of each person in the settlement. also conform to the requirements of Rule 1.6 concerning confiden-

. ...~ “tiality and Rule 1.7 concerning conflict of interest.
(h) A lawyer shall not make an agreement prospectively limiting
the lawyer’s liability to a client for malpractice unless permitted by
law and the client is independently represented in making the agree
ment, or settle a claim for such liability with an unrepresented client

Family Relationships Between Lawyers

" Rule 1.8(i) applies to related lawyers who are in different offices,

. . . - ) . e.g., one lawyer is a trial counsel in a staff judge advocate office

_ordform%r client without .f'rSt. advising Fhat person in .W”t'nhg thaFhand one lawyer is a trial defense counsel serving the same staff

independent representation is appropriate in connection therewithy joe advocate office. Related lawyers in the same office are gover-
(i) A lawyer related to another lawyer as parent, child, sibling, or e by Rules 1.7, 1.9, and 1.10. The disqualification stated in Rule

spouse shall not represent a client in a _representation directly ad1.8(i) is personal and is not imputed to other lawyers in the offices
verse to a person who the lawyer knows is represented by the otheith whom the lawyer performs duty.

lawyer except upon consent by the client after consultation regard-
ing the relationship. . . _ . Acquisition of Interest in Litigation

() A lawyer shall not acquire a proprietary interest in the cause Rule 1.8(j) states the traditional general rule that lawyers are
of action or subject matter of litigation the lawyer is conducting for prohibited from acquiring a proprietary interest in litigation. This

a client. general rule, which has its basis in common law champerty and
maintenance, is subject to specific exceptions developed in

COMMENT: decisional law and continued in these Rules, such as the exception

Army Lawyers for reasonable contingent fees set forth in Rule 1.5 and the excep-

Army lawyers will strictly adhere to Department of the Army tion for certain advances of the costs of litigation set forth in
standards of conduct regulations in all dealings with clients. Suchparagraph (e).
regulations generally prohibit entering into business transaction§he Rule is not intended to apply to customary qualifications and
with clients, deriving financial benefit from representations of cli- limitations in legal opinions and memoranda.
ents, and accepting gifts from clients or other entities for the per-
formance of official duties. This rule does not authorize conduct CROSS REFERENCES:
otherwise prohibited by such regulations. An Army lawyer will not
make any referrals of legal or other business to any private civilianRule 1.1 Competence
lawyer or enterprise with whom the Army lawyer has any present orRule 1.2 Scope of Representation
expected direct or indirect personal interest. Special care will beryle 1.5 Fees
taken to avoid giving preferential treatment to reserve judge advo-gule 1.7 Conflict of Interest: General Rule
cates or other government lawyers in their private capacities. Rule 1.9 Conflict of Interest: Former Client
Transactions Between Client and Lawyer Rule 1.16 Declining or Terminating Representation

As a general principle, all business transactions between client
and lawyer should be fair and reasonable to the client. In such
transactions a review by independent counsel on behalf of the clien
is often advisable. Furthermore, a lawyer may not exploit informa-
tion relating to the representation to the client’s disadvantage. For

examfp'e’ allawyer who has Iea_rrr:ed thhat tT_e client is lnvestlngk 'Mmatter in which the person’s interests are materially adverse to the
specific real estate may not, without the client's consent, seek t0iyiarasts of the client unless the former client consents after consul-
acquire nearby property where doing so would adversely affect thei;iiqn: or

client's plan for investment. Paragraph (a) does not, however, apply (2 yse information relating to the representation to the disadvan-
to standard commercial transactions between the lawyer and thefage of the former client except as Rule 1.6 would permit with
client for products or services that the client ge_nerally markets to respect to a client or when the information has become generally
others, for example, banking or brokerage services, medical servynown.

ices, products manufactured or distributed by the client, and utili- (b) An Army lawyer shall not knowingly represent a second
ties’ services. In such transactions, the lawyer has no advantage igjient in the same or a substantially related matter in which a firm
dealing with the client, and the restrictions in paragraph (a) arewith which the lawyer formerly associated had previously repre-
unnecessary and impracticable. All transactions must comply withgented a client;

promulgated standards of conduct and other lawful orders and regu- (1) whose interests are materially adverse to that second client;
lations. See also Rule 1.5. and
‘Rule 1.8(e) does not prohibit de minimis financial assistance to a (2) about whom the lawyer had acquired information protected
client such as a trial defense counsel's purchase of an authorize¢yy Rules 1.6 and 1.9(c) that is material to the matter.
ribbon for wear on the accused’'s uniform during court-martial(c) An Army lawyer who has formerly represented a client in a
proceedings. matter or whose present or former firm has formerly represented a
client in a matter shall not thereafter;

ULE 1.9 Conflict of Interest: Former Client

(@) A lawyer who has formerly represented a client in a matter
shall not thereafter;

(1) represent another person in the same or a substantially related
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(1) use information relating to the representation to the disadvan- (2) any lawyer remaining in the firm has information protected
tage of the former client except as Rule 1.6 would permit with by Rules 1.6 and 1.9(c) that is material to the matter.
respect to a client or when the information has become generally (c) A disqualification under this Rule may be waived by the
known. affected client under the conditions stated in Rule 1.7.

(2) reveal information relating to the representation except as
Rule 1.6 or Rule 3.3 would permit or require with respect to a COMMENT:

client. The circumstances of military service may require representation
of opposing sides by Army lawyers working in the same law office.
COMMENT: Such representation is permissible so long as conflicts of interest are

After termination of a client-lawyer relationship, a lawyer may avoided and independent judgment, zealous representation, and pro-
not represent another client except in conformity with this Rule. The tection of confidences are not compromised. Thus, the principle of
principles in Rule 1.7 determine whether the interests of the presenimputed disqualification is not automatically controlling for Army
and former client are adverse. Thus, a lawyer could not properlylawyers. The knowledge, actions, and conflicts of interest of one
seek to rescind on behalf of a new client a contract drafted onlawyer are not to be imputed to another simply because they operate
behalf of the former client. So also a lawyer who has defended anfrom the same office. For example, the fact that a number of de-
accused at trial could not properly act as appellate Governmentfense attorneys operate from one office and share clerical assistance,
counsel in the appellate review of the accused’'s case. would not prohibit them from representing co-accused at trial by

The scope of a “matter’for purposes of Rule 1.9(a) may dependcourt-martial.
on the facts of a particular situation or transaction. The lawyer's Army policy may address imputed disqualification in certain con-
involvement in a matter can also be a question of degree. When dexts. For example, Army policy discourages representation by one
lawyer has been directly involved in a specific transaction, subse-legal assistance office of both spouses involved in a domestic dis-
quent representation of other clients with materially adverse inter-pute.
ests clearly is prohibited. On the other hand, a lawyer whoWhether a lawyer is disqualified requires a functional analysis of
recurrently handled a type of problem for a former client is not the facts in a specific situation. The analysis should include consid-
precluded from later representing another client in a wholly distinct eration of whether the following will be compromised; preserving
problem of that type even though the subsequent representatiottorney-client confidentiality; maintaining independence of judg-
involves a position adverse to the prior client. Thus, the reassign-ment; and avoiding positions adverse to a client.
ment of military lawyers between defense, prosecution, reviewPreserving confidentiality is a question of access to information.
claim and legal assistance functions within the same military juris- Access to information, in turn, is essentially a question of fact in a
diction is not precluded by this Rule. particular circumstance, aided by inferences, deductions or working

The underlying question is whether the lawyer was so involved in presumptions that reasonably may be made about the way in which
a particular matter that the subsequent representation can be justiiawyers work together. A lawyer may have general access to files of
regarded as a changing of sides in the matter in question. all clients of a military law office and may regularly participate in

Information acquired by the lawyer in the course of representing adiscussions of their affairs; it may be inferred that such a lawyer in
client may not subsequently be used by the lawyer to the disadvanfact is privy to all information about all the office’s clients. In
tage of the client. However, the fact that a lawyer has once served &ontrast, another lawyer may have access to the files of only a
client does not preclude the lawyer from using generally known limited number of clients and participate in discussion of the affairs
information about that client when later representing another client.of no other clients; in the absence of information to the contrary, it

Disqualification from subsequent representation is for the protec-should be inferred that such a lawyer in fact is privy to information
tion of clients and can be waived by them. A waiver is effective about the clients actually served but not to information of other
only if there is disclosure of the circumstances, including the law- clients. Additionally, a lawyer changing duty stations or changing
yer's role in behalf of the new client. assignments within an office has a continuing duty to preserve

Rule 1.9(b) and (c) make clear that the foregoing applies to Army confidentiality of information about a client formerly represented.
lawyers with respect to the clients whom they previously served See Rules 1.6 and 1.9.

while in private practice. Maintaining independent judgment allows a lawyer to consider,
With regard to an opposing party’s raising a question of conflict recommend and carry out any appropriate course of action for a
of interest, see Comment to Rule 1.7. client without regard to the lawyer's personal interests or the inter-
ests of another. When such independence is lacking or unlikely,
CROSS REFERENCES: representation cannot be zealous.
Another aspect of loyalty to a client is the lawyer’s obligation to
Rule 1.1 Competence decline subsequent representations involving positions adverse to a
Rule 1.2 Scope of Representation former client in substantially related matters. This obligation re-

quires abstention from adverse representation by the individual law-
yer involved, but does not properly entail abstention of other
lawyers in the same office through imputed disqualification. Hence

Rule 1.6 Confidentiality
Rule 1.7 Conflict of Interest. General Rule

Rule 1.16 Declining or Terminating Representation this aspect of the problem is governed by Rule 1.9(a).

Rule 2.2 Intermediary Rules 1.10(b) and (c) address the imputed disqualification of the
Army lawyer’s former law firm. These rules indicate that the con-

RULE 1.10 Imputed Disqualification: General Rule flict-of-interest principles in Rule 1.9 do not apply to the law firm

(@) Army lawyers working in the same Army law office are not except as indicated in these rules.
automatically disqualified from representing a client because any of
them practicing alone would be prohibited from doing so by Rules
1.7, 1.8(c), 1.9 or 2.2.

(b) When an Army lawyer has terminated an association with a
firm, the firm is not prohibited from thereafter representing a person
with interests materially adverse to those of a client represented by
the formerly associated lawyer and not currently represented by the
firm, unless;

(1) the matter is the same or substantially related to that in which
the formerly associated lawyer represented the client; and
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lawyer should not be in a position where benefit to a private client

CROSS REFERENCES: might affect performance of the lawyer’'s professional functions on

behalf of public authority. Also, unfair advantage could accrue to
Rule 1.6 Confidentiality the private client by reason of access to confidential Government
Rule 1.7 Conflict of Interest: General Rule information about the client or by reason of access to confidential

Government information about the client's adversary obtainable
only through the lawyer's Government service. However, the rules
governing lawyers presently or formerly employed by a Government
agency should not be so restrictive as to inhibit transfer of employ-
ment to and from the Government. The Government has a legitimate
need to attract qualified lawyers as well as to maintain high ethical
standards. The provisions for screening and waiver are necessary to
prevent the disqualification rule from imposing too severe a deter-
rent against entering public service.

When the client is an agency of one government, that agency
hould be treated as a private client for purposes of this Rule if the
lawyer thereafter represents an agency of another government, as
when a lawyer represents a city and subsequently is employed by a
federal agency.

Paragraphs (a)(1) and (b) do not prohibit a lawyer from receiving
salary or partnership share established by prior independent agree-
ment. They prohibit directly relating the lawyer’'s compensation to
the fee in the matter in which the lawyer is disqualified.

Rule 1.8 Conflict of Interest: Prohibited Transactions
Rule 1.9 Conflict of Interest: Former Client
Rule 2.2 Intermediary

RULE 1.11 Successive Government and Private Employment

(a) Except as law may otherwise expressly permit, a lawyer shall
not represent a private client in connection with a matter in which
the lawyer participated personally and substantially as a public offi-
cer or employee. No lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation inS
such a matter unless;

(1) the disqualified lawyer is screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate Govern-
ment agency to enable it to ascertain compliance with the provisionsa
of this Rule.

(b) Except as law may otherwise expressly permit, a lawyer hav-
ing information that the lawyer knows is confidential Government ; : :
information about a person acquired when the lawyer was a publicG Paragraph (a)(2) does not require that a lawyer give notice to the

officer or employee, may not represent a private client whose inter overnment agency at a time when premature disclosure would
ployee, may P! pri : . "injure the client; a requirement for premature disclosure might pre-

; ; U0 lude engagement of the lawyer. Such notice is, however, required
could be used to the material disadvantage of that person. A firmy, - gi\?er? as soon as pr\év():/ticable in order that the deer?wment
with which that lawyer is associated may undertake or continue ; qn0"\yill have a reasonable opportunity to ascertain that the
representation in the matier only If the disqualified lawyer équer is complying with Rule 1.11 and to take appropriate action if

screened from any participation in the matter and is apportioned N0 pelieves the lawyer is not complying.

part oé the tfee ltherefrom.th . | it al Paragraph (b) operates only when the lawyer in question has
() Except as law may otherwise expressly permit, a lawyer serv-y . viedge of the information, which means actual knowledge: it

mglas atP‘.JbI'tC c_)fflcer Otrt employhe_ehstt;]alllnot; ticinated does not operate with respect to information that merely could be
(1) participate in a matter in which the lawyer participated per- imputed to the lawyer.

sonally and substantially while in private practice or nongovernmen-
tal emp_loyment, unless und_er applicablt_e law no one |s or by I_awfulCROSS REFERENCES:
delegation may be, authorized to act in the lawyer’s stead in the
matter; or

(2) negotiate for private employment with any person who is Rule 1.5 Fees_
involved as a party or as attorney for a party in a matter in which Rule 1.7 Conflict of Interest: General Rule _
the |awyer is participa’[ing persona”y and Substantia”y. Rule 1.8 Conflict of Interest: Prohibited Transactions

(d) As used in this Rule, the term “matter” includes; )

(1) any judicial or other proceeding, application, request for a RULE 1.12 Former Judge or Arbitrator
ruling or other determination, contract, claim, controversy, investi- (&) Except as stated in paragraph (d), a lawyer shall not represent
gation, charge, accusation, arrest or other particular matter involvingdnyone in connection with a matter in which the lawyer participated

a specific party or parties, and personally and substantially as a judge or other adjudicative officer,
(2) any other matter covered by the conflict of interest rules of arbitrator, or law clerk to such a person, unless all parties to the
the appropriate Government agency. proceeding consent after disclosure.

(e) As used in this Rule, the term “confidential Governmental ~ (b) A lawyer shall not negotiate for employment with any person
information”means information which has been obtained under Gov-who is involved as a party or as attorney for a party in a matter in
ernmental authority and which, at the time this Rule is applied, thewhich the lawyer is participating personally and substantially as a
Government is prohibited by law from disclosing to the public or judge or other adjudicative officer, or arbitrator. A lawyer serving as
has a legal privilege not to disclose, and which is not otherwiselaw clerk to a judge, other adjudicative officer, or arbitrator may

available to the public. negotiate for employment with a party or attorney involved in a

matter in which the clerk is participating personally and substantial-

COMMENT: ly, but only after the lawyer has notified the judge, other adjudica-
This Rule prevents a lawyer from exploiting public office for the tive officer, or arbitrator.

advantage of a private client. (c) If a lawyer is disqualified by paragraph (a), no lawyer in a

A lawyer representing a Government agency, whether employedfirm with which the lawyer is associated may knowingly undertake
or specially retained by the Government, is subject to these Rules oPr continue representation in the matter unless;
Professional Conduct, including the prohibition against representing (1) the disqualified lawyer is screened from any participation in
adverse interests stated in Rule 1.7 and the protections affordedhe matter and is apportioned no part of the fee therefrom.
former clients in Rule 1.9. In addition, such a lawyer is subject to (2) written notice is promptly given to the appropriate tribunal to
Rule 1.11 and to statutes and Government regulations regardingnable it to ascertain compliance with the provisions of this Rule.
conflict of interest. Such statutes and regulations may circumscribe (d) An arbitrator selected as a partisan of a party in a multi-
the extent to which the Government agency may give consent undemember arbitration panel is not prohibited from subsequently
this Rule. representing that party.

Where the successive clients are a public agency and a private
client, the risk exists that power or discretion vested in public COMMENT:
authority might be used for the special benefit of a private client. A This Rule generally parallels Rule 1.11. The term “personally and
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substantially”signifies that a judge who was a member of a multi- discussing the matter with supervisory lawyers within the Army

member court, and thereafter left judicial office, is not prohibited lawyer’'s office or at a higher level within the Army.

from representing a client in a matter pending in the court, but in (5) referring the matter to or seeking guidance from higher au-
which the former judge did not participate. So also the fact that athority in the technical chain of supervision, including, if warranted

former judge exercised administrative responsibility in a court or by the seriousness of the matter, referral to the Army lawyer as-
judiciary office does not prevent the former judge from acting as a signed to the staff of the acting official’'s next superior in the chain

lawyer in a matter where the judge had previously exercised remoteof command.

or incidental administrative responsibility that did not affect the (d) If, despite the lawyer's efforts in accordance with paragraph

merits. Compare the comment to Rule 1.11. The term “adjudicative(c), the highest authority that can act concerning the matter insists
officer’includes such officials as hearing officers, legal advisors to upon action, or refusal to act, that is clearly a violation of law, the

administrative boards, Article 32 investigating officers, summary lawyer may terminate representation with respect to the matter in
court-martial officers, and also lawyers who serve as part time question. In no event shall the lawyer participate or assist in the

judges. illegal activity.
(e) In dealing with the Army’s officers, employees, or members,
CROSS REFERENCES.. a lawyer shall explain the identity of The Army as the client when it
is apparent that the Army’s interests are adverse to those of the
Rule 1.7 Conflict of Interest: General Rule officers, employees, or members.

(f) A lawyer representing the Army may also represent any of its
officers, employees, or members acting on behalf of the Army
subject to the provisions of Rule 1.7 and other applicable authority.
. If the Army’s consent to dual representation is required by Rule 1.7,
RULE 1.13 Army as Client o _ the consent shall be given by an appropriate official of the Army

(a) Except when representing an individual client pursuant to (9) gther than the individual who is to be represented.
below, an Army lawyer represents the Department of the Army () A Jawyer who has been duly assigned to represent an individ-
acting through its authorized officials. These officials include the | who is subject to disciplinary action or administrative proceed-
heads of organizational elements within the Army, such as thejngs or to provide civil legal assistance to an individual, has, for
commanders of armies, corps and divisions, and the heads of othefhose purposes, a lawyer-client relationship with that individual.
Army agencies or activities. When an Army lawyer is assigned to
such an organizational element and designated to provide legal serve OMMENT:
ices to the head of the organization, the lawyer-client relationshipThe Army as the Client

exists between the lawyer and the Army as represented by the head The Army and its commands, units, and activities are legal enti-
of the organization as to matters within the scope of the official ties, but cannot act except through their authorized officers, employ-
business of the organization. The head of the organization may rlO'E;esl and members. The Army’s interests may conflict with or
invoke the lawyer-client privilege or the rule of confidentiality for become adverse to those of one or more of the officers, employees,
the head of the organization’s own benefit but may invoke either for or members. Under such circumstances the question arises as to who
the benefit of the Army. In so invoking either the lawyer-client the client is. Identifying the client is of great significance to the
privilege or lawyer-client confidentiality on behalf of the Army, the |awyer because of the ramifications it has on the carrying out of
head of the organization is subject to being overruled by higherlegal and ethical obligations.
authority in the Army. The term Army as used in this and related For purposes of these Rules, an Army lawyer normally represents
Rules will be understood to mean the Department of the Army orthe Army acting through its officers, employees or members in their
the organizational element involved. official capacities. It is to that client when acting as a representative
(b) An Army lawyer shall not form a client-lawyer relationship of the organization that a lawyer’'s immediate professional obliga-
or represent a client other than the Army unless specifically as-tion and responsibility exists absent assignment or designation by
signed or authorized by competent authority. Unless so authorizedthe Army to represent a specific individual client.
the Army lawyer will advise the individual that there is no lawyer-  When one of the officers, employees, or members of the Army
client relationship between them. communicates with the Army’s lawyer on a matter relating to the
(c) If a lawyer for the Army knows that an officer, employee, or lawyer's representation of the organization on the organization’s
other member associated with the Army is engaged in action, in-official business, the communication is generally protected from
tends to act or refuses to act in a matter related to the representatiofisclosure to anyone outside the Army by Rule 1.6. This does not
that is either a violation of a legal obligation to the Army or a mean, however, that the officer, employee, or member is a client of
violation of law which reasonably might be imputed to the Army the lawyer. Itis the Army, and not the officer, employee, or member
the lawyer shall proceed as is reasonably necessary in the besvhich benefits from Rule 1.6 confidentiality. The Army's entitle-
interest of the Army. In determining how to proceed, the lawyer ment to confidentiality from third partle_s may not be asserted by an
shall give due consideration to the seriousness of the violation ancPfficer, employee, or member as a basis to conceal personal miscon-
its consequences, the scope and nature of the lawyers representdluct from the Army. The lawyer may not disclose information
tion, the responsibility in the Army and the apparent motivation of relating to the representation except for disclosures explicitly or
matters, and any other relevant considerations. Any measures takef@ltion or as otherwise permitted in Rule 1.6.
shall be designed to minimize disruption of the Army and the risk of _When the officers, employees, or members of the Army make
revealing information relating to the representation to persons out-decisions for the Army, the decisions ordinarily must be accepted by
side the Army. Such measures may include among others; the Iawyer even if their utlllty_ or p_ruden(_:e is doubtful._ Decisions
(1) advising the head of the organization that his or her personalCoNCcerning policy and operations, including ones entailing serious
legal interests are at risk and that he or she should consult counséfSK: &ré not as such in the lawyer's province. However, different
as there may exist a conflict of interest for the lawyer and the Considerations arise when t.he '?"V.yer may have reason to "”O.W that
lawyer's responsibility is to the organization:; the Army may be substant_lal!y |r_11ure_d by the action of_ an officer,
(2) asking reconsideration of the matter: employee, or member that is in violation of law or directive. In such

- . circumstance, it may be necessary for the lawyer to ask the
(3) advising that a separate legal opinion on the matter be Soughgﬁ‘icer employee, or member to reconsider the matter. If that fails
for presentation to appropriate authority in the Army; . : !

4) advisi h hat the | . hically obli q or if the matter is of sufficient seriousness and importance to the
(4) advising the person that the lawyer is ethically obligated 10 Ay ‘it may be reasonably necessary for the lawyer to take steps to
preserve the interests of the Army and, as a result, must consid

€have the matter reviewed by higher authority in the Army. Army

Rule 1.8 Conflict of Interest: Prohibited Transactions
Rule 1.11 Successive Government and Private Employment
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lawyers should refer such matters through supervisory channels. Rule 3.3 Candor Toward the Tribunal

Paragraph (b) specifies that a client-lawyer relationship is not Rule 3.8 Special Responsibilities of a Trial Counsel
formed between an Army Lawyer and an individual unless specifi- Rule 4.1 Truthfulness in Statements to Others
cally authorized by competent authority such as statute, Executiver e 5.1 Responsibilities of the Senior Counsel and Supervisory
Order, directive, regulation, or on a case by case basis by the Senior Lawyers
Counsel or their designee. Further the rule affirmatively requires anple 5.2 Responsibilities of a Subordinate Lawyer
Army Lawyer to advise an individual with whom they are dealing Rul 5'4 Professional Ind d fal
that, absent express authorization from competent authority, no law- ule 5. rofessional Independence of a Lawyer
yer-client relationship exists. However, this obligation arises only
when it appears that the individual acts or intends to act in violation
of a legal obligation, contrary to the interests of the Army, or when
it reasonably appears that the person is expecting representation i
an individual capacity.

RULE 1.14 Client Under a Disability

n (&) When a client’s ability to make adequately considered deci-
sions in connection with the representation is impaired, whether
because of minority, mental disability, or for some other reason, the
lawyer shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take
other protective action with respect to a client, only when the lawyer
reasonably believes that the client cannot adequately act in the
[client’s own interest.

Relation to Other Rules

The authority and responsibility provided in paragraph (c) are
concurrent with the authority and responsibility provided in other
Rules. In particular, the Rule does not limit or expand the lawyer’'s
responsibility under Rule 1.6, 1.8, 1.16, 3.3, or 4.1. If the lawyer’s
services are being used by an organization to further a crime o

fraud by the organization, Rule 1.2(d) can be applicable. COMMENT:

The normal client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of
making decisions about important matters. When the client is a
minor or suffers from a mental disorder or disability, however,
maintaining the ordinary client-lawyer relationship may not be pos-
ible in all respects. In particular, an incapacitated person may have
Q power to make legally binding decisions. Nevertheless, a client

Clarifying the Lawyer's Role

At those times when the Army’s interests are clearly adverse to
those of one or more of its officers, employees, or members, the
lawyer should advise the officer, employee, or member that the
lawyer cannot continue to advise the officer, employee, or member
and that such person may wish to obtain independent representatior?.

Care must be taken to assure that the person understands that, wh lying legal competence often has the ability to understand, delib-

there is such adversity of interest, the lawyer for the Army may no i d h lusi bout th ft ffecting th
longer provide legal advice to that person on those matters in whichErat€ upon, and reach conciusions about the maters aflecting the

the person’s interests are adverse, and that discussions between tifdent's own well-being. Furthermore, to an increasing extent the
lawyer for the Army and the person may not be confidential or law recognizes intermediate degrees of competence. For example,
privileged children as young as five or six years of age, and certainly those of

Subparagraph (c)(4) also requires the Army Lawyer to advise thet€N Or twelve, are regarded as having opinions that are entitled to

individual of the Army Lawyer’s duty to protect the interests of the weight in legal proceedings conceming their custody. So also, it is
Army, and the possibility of discussions of the matter within the recognized that some persons of advanced age can be quite capable

Army Lawyer's immediate office or within the technical chain of of handling routine financial matters while needing special legal

i : protection concerning major transactions.
supervision extending up to the Department of the Army. The fact that a client suffers a disability does not diminish the

lawyer’s obligation to treat the client with attention and respect. If
the person has no guardian or legal representative, the lawyer should
take action so that procedures are initiated for the appointment of a
oguardian by the person’s relatives, civil authorities or the Veteran's
Administration. Even if the person does have a legal representative,
the lawyer should as far as possible accord the represented person
the status of client, particularly in maintaining communication.
f If a legal representative has already been appointed for the client,
the lawyer should ordinarily look to the representative for decisions
on behalf of the client. If a legal representative has not been ap-
ointed, the lawyer should consider recommending such an appoint-
ment where it would serve the client's best interests.

Dual Representation

Paragraph (f) recognizes that a lawyer for the Army may also
represent an officer, employee, or member of the Army.

Paragraph (g) recognizes that the lawyer who is designated t
represent another individual in Government service against whom
proceedings are brought of a disciplinary, administrative or personal
character, establishes a lawyer-client relationship with its privilege
and professional responsibility to protect and defend the interest o
the individual represented. This is also true for lawyers providing
civil legal assistance. But see Rule 1.2. Representation of member
of the Army, Government employees, and other individuals in ac-
cordance with paragraph (g) and the assumption of the traditional
lawyer-client relationship with such individuals is not inconsistent
with the lawyer’s duties to the Army so long as no conflict exists.

A lawyer assigned outside the Department of the Army, such as
to a joint or unified command or another executive agency, owes uardian or next friend if thev do not have a aeneral quardian
loyalty to that organization. It is to that client that a lawyer's a discl f th I'y ts disabilit g d ? ff t'
immediate professional obligation and responsibility exists, absent owever, disclosure ot the client's disability can adversely afec

assignment or designation by the organization to represent a specificrihe Ii:jlle_nts Interests. For examplle,(;alsmg the ((qjl_Jestlofn O.f dlslab'“ty
individual client. ¢ould, in some circumstances, lead to proceedings for involuntary

commitment or to disclosure of information which would be to a
client’'s detriment. The lawyer’s position in such cases is an un-
avoidably difficult one. The lawyer may seek guidance from an
appropriate diagnostician but military law does not recognize a
doctor-patient privilege.

Disclosure of the Client's Conditions
Rules of procedure in civil litigation generally provide that mi-
nors or persons suffering mental disability shall be represented by a

CROSS REFERENCES:

Rule 1.2 Scope of Representation
Rule 1.6 Confidentiality of Information

Rule 1.7 Conflict of Interest: General Rule CROSS REFERENCES:

Rule 1.8 Conflict of Interest: Prohibited Transactions

Rule 1.16 Declining or Terminating Representation Rule 1.2 Scope of Representation
Rule 2.1 Advisor Rule 1.3 Diligence

Rule 1.6 Confidentiality of Information
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the applicable law relating to fiduciaries even though the lawyer
does not render legal services in the transaction.

RULE 1.15 Safekeeping Property CROSS REFERENCES:
(a) A lawyer shall hold property of clients or third persons that is
in a lawyer's possession in connection with a representation separat®ule 3.4 Fairness to Opposing Party and Counsel
from the lawyer's own property. Funds shall be kept in a separate
account maintained in the state where the lawyer’s office is situated, o o ]
or elsewhere with the consent of the client or third person. OtherRULE 1.16 Declining or Terminating Representation
property shall be identified as such and appropriately safeguarded. (&) Except as stated in paragraph (c), a lawyer shall not represent
Complete records of such account funds and other property shall b& client or, where representation has commenced, shall seek to

kept by the lawyer and shall be preserved for a period of five yearswithdraw from the representation of a client if;
after termination of the representation. (1) the representation will result in violation of these Rules of

Professional Conduct or other law or regulation;

(b) Upon receiving funds or other property in which a client or (2) the lawyer’s physical or mental condition materially impairs
third person has an interest, a lawyer shall promptly notify the client the lawyer's ability to represent the client; or

or the third person. Except as stated in this Rule or as otherwise (3) the lawyer is dismissed by the client
permitted by law or by agreement with the client, a lawyer shall (b) Except as stated in paragraph (c), a lawyer may seek to

promptly deliver to the client or third person any funds or other . : : Y i
roperty that the client or third person is entitled to receive and withdraw from representing a client if withdrawal can be accom

property . P ' plished without material adverse effect on the interests of the client,

upon request by the client or third person, shall promptly render agr if

ull accountl_ng regarding such property. . . (1) the client persists in a course of action involving the lawyer’'s
(c) When in the course of representation a lawyer is in possessionseryices that the lawyer reasonably believes is criminal or

of property in which both the lawyer and another person claim fa,dulent:

interests, the property shall be kept separate by the lawyer until (2 the client has used the lawyer's services to perpetrate a crime
there is an accounting and severance of their respective interests. By fraud:

a dispute arises concerning their respective interests, the portion in (3) a client insists upon pursuing an objective that the lawyer
dispute shall be kept separate by the lawyer until the dispute isconsiders repugnant or imprudent;

resolved. (4) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given reasona-
COMMENT: ble warning that the lawyer will seek to withdraw unless the obliga-

Army lawyers normally will not hold property of clients or third tion is fulfilled;
persons. Should an Army lawyer find it necessary to hold such (5) the representation will result in an unreasonable financial
property, care will be taken to ensure that the Army does notburden on the lawyer or has been rendered unreasonably difficult by
become responsible for any claims for the property. This rule doesthe client; or
not authorize Army lawyers to hold property of clients or third  (6) other good cause for withdrawal exists.
persons when otherwise prohibited from doing so. (c) When ordered to do so by a tribunal or other competent
A lawyer should hold property of others with the care required of authority, a lawyer shall continue representation notwithstanding
a professional fiduciary. Securities should be kept in safe depositgood cause for terminating the representation.
boxes, except when some other form of safekeeping is warranted by (d) Upon termination of representation, a lawyer shall take steps
special circumstances. All property which is the property of clients to the extent reasonably practicable to protect a client's interests,
or third persons should be kept separate from the lawyer’s busines§Uch as giving reasonable notice to the client, allowing time for
and personal property and, if monies, in one or more trust accounts€Mployment of other counsel, surrendering papers and property to
Separate trust accounts may be warranted when administering estaihich the client is entitled and refunding any advance payment of
monies or acting in similar fiduciary capacities. fee that has not been earned. Th_e lawyer may retain papers relating
When it is necessary to use a client's property as evidence, d0 the client to the extent permitted by law.
lawyer should seek to obtain court permission to withdraw the
property as an exhibit and to substitute a description or photographC
after trial. If a lawyer is offered contraband property, the lawyer
should refer to Rule 3.4 and Comment for guidance.
Lawyers often receive funds from third parties from which the
lawyer’s fee will be paid. If there is risk that the client may divert
the funds without paying the fee, the lawyer is not required to remit

the porttlok? lf(rjo;n \é\'h'fh the fee is It_o ?9 {oa|d. H0\t/_vevetrﬁ al Iawye’r the client demands that the lawyer engage in conduct that is illegal
may not Nold Tunds to coercé a client Into accepling the 1awyers . ig|ates these Rules of Professional Conduct or other law. The
contention. The disputed portion of the funds should be kept in trUStIawyer is not obliged to seek to withdraw simply because the client

and the lawyer should suggest means for prompt resolution of theg,qgests such a course of conduct; a client may make such a sug-
dispute, such as arbitration. The undisputed portion of the fundsgestion in the hope that a lawyer will not be constrained by a

shall be promptly distributed. professional obligation.
Third parties, such as a client's creditors, may have just claims
against funds or other property in a lawyer’s custody. A lawyer may continued Representation Notwithstanding Good Cause
have a duty under applicable law to protect such third party claims Notwithstanding the existence of good cause for terminating rep-
against wrongful interference by the client, and accordingly may resentation, a lawyer appointed to represent a client shall continue
refuse to surrender the property to the client. However, a lawyersuch representation until relieved by competent authority. Who is
should not unilaterally assume to arbitrate a dispute between thecompetent authority will differ with the circumstances. For example,
client and the third party. in a trial by court-martial, the appointing authority would be compe-
The obligations of a lawyer under this Rule are independent of tent authority prior to trial; but the military judge would be compe-
those arising from activity other than rendering legal services. Fortent authority once trial begins. After trial, representation may be
example, a lawyer who serves as an escrow agent is governed bierminated pursuant to Army regulation. A lawyer representing the

OMMENT:

A lawyer should not represent a client in a matter unless it can be
performed competently, promptly, without improper conflict of in-
terest and to completion.

Mandatory Withdrawal
A lawyer ordinarily must seek to withdraw from representation if

16 AR 27-26 « 1 May 1992



Army may be authorized to withdraw from the representation by
The Judge Advocate General or the lawyer’'s supervisory lawyer.
Difficulty may be encountered where competent authority re-
quires an explanatio for the terminatio and sud explanation CROSS REFERENCES:
would necessitate the revelation of confidential facts. Where neces-
sary and practicable, a lawyer should seek the advice of a superviRule 1.2 Scope of Representation
soly lawyer The decisim by one authoriy to continue Rule 1.6 Confidentiality of Information
representation does not prevent the lawyer from seeking withdrawalRule 1.7 Conflict of Interest General Rule

from other competent authority such as a military judge. Rule 1.B Army as Client
) ) Rule 1.1 Client Under A Disability

Discharge by the Client . _ Rule 3.1 Meritorious Claims and Contentions
A client has a right to discharge a lawyer with or withoause. Rule 3.3 Candor Toward the Tribunal

Where future disputes about the withdrawal may be anticipated, itRuIe 3.8 Special Responsibilities of a Trial Counsel
may be advisable to prepare a written statement reciting the circum-
stances.
Whether a client can release appointed counsel may depead 0 ~coUNSELOR
pplicable law. A client seeking to release appointed counsel shouldgy g 2.1 Advisor

be given a full explanatio of the consequencedhee conse- In representm a client a lawye shal exercie independent
quences may include a decision by the appointing authority thatprofessional judgment and render candid advice. In rendering ad-
appointment of successor counsel is unjustified, thus requiring theyice, a lawyer may refer not only to law but to other considerations
client to represent himself or herself. such as moral, economic, social, and political factors, that may be

If the client is mentally incompetent, the client may lack the legal relevant to the client’s situation, but not in conflict with the law.
capacity to discharge the lawyer, and in any event, the discharge

may be seriously adverse to the client's interests. See Rule 1.14COMMENT:
Scope of Advice

Optional Withdrawal A client is entitled to straightforward advice expressing the

A lawyer may seek to withdraw from representation in some lawyer’s honest assessment. Legal advice often involves unpleasant
circumstances. The lawyer has the option of seeking to withdraw iffacts and alternatives that a client may be disinclined to confront. In
it can be accomplished without material adverse effect on the cli- presenting advice, a lawyer endeavors to sustain the client's morale
ent's interests. Seeking to withdraw is also justified if the client and may put advice in as acceptable a form as honesty permits.
persists in a course of action that the lawyer reasonably believes islowever, a lawyer should not be deterred from giving candid ad-
criminal or fraudulent, for a lawyer is not required to be associatedVvice by the prospect that the advice will be unpalatable to the client.
with such conduct even if the lawyer does not further it. Seeking to  Advice couched in narrowly legal terms may be of little value to
withdraw is also permitted if the lawyer's services were misused in @ client, especially where practical considerations, such as cost or
the past even if that would materially prejudice the client. The €ffects on other people, are predominant. Purely technical legal
lawyer also may seek to withdraw where the client insists on aadvice, therefore, can sometimes be inadequate. It is proper for a
repugnant or imprudent objective. Iawyer to refer to relevant moral and ethical <_:on5|derat|ons in giving

As the scope of a lawyer's representation may be limited by the @dvice. Although a lawyer is not a moral advisor as such, Iraaca
law under which the lawyer's services are made available to theethical considerations impinge upon most legal questions and may
client, see Comment to Rule 1.2, good cause to seek withdrawaf€Cisively influence how the law will be applied.
exists when a lawyer changes duty stations or changes duties within 2 Client may expressly or impliedly ask the lawyer for purely
an office. For example, a legal assistance lawyer has good cause tE?Cth.al advice. When such a request is made by a client experi-
seek withdrawal when the lawyer is reassigned within the office to enced in legal matters, the Iawye_r may accept it at ff?‘ce-‘W“e“
duties as trial counsel. In such a circumstance, the legal assistanc] uch a request is made by a client inexperienced in legal matters,

o : . Nowever, the lawyer’s responsibility as advisor may include indicat-
lawyer has bgen grant(_ed permission to withdraw frOT" representat!onmg that more may be involved than strictly legal considerations.
of legal assistance clients by virtue of the reassignment to trial

counsel duties. If a question arises as to whether a lawyer ha%OMatters that go beyond strictly legal questions may also be in the

. . . . main of another profession. Family matters can involve problems
permission to withdraw from a particular representation, the lawyer

. ; A within the professional competence of psychiatry, clinical psychol-
should CO”SU". with the_ supervisory lawyer who has _the authority to ogy or social work; business matters can involve problems within
grant permission to withdraw from the representation.

the competence of the accounting profession or of financial special-
o ] ] ists. Where consultation with a professional in another field is itself
Assisting the Client upon Withdrawal something a competent lawyer would recommend, the lawyer should
A lawyer who has withdrawn from representation must take all make such a recommendation. At the same time, a lawyer's best
reasonable steps to mitigate the consequences to the client. Suchdvice often consists of recommending a course of action in the face
steps may include referral of the client to another lawyer who is of conflicting recommendations of experts.
able to represent the client further. A lawyer making such a referral
should ensure that these Rules and any Army policy governingOffering Advice
referral of clients is followed. If a lawyer must refer a client to  In general, a lawyer is not expected to give advice until asked by
another lawyer due to a conflict of interest, the referring lawyer the client. However, when a lawyer knows that a client proposes a
should be careful not to disclose confidential information relating to course of action that is likely to result in substantial adverse legal
representation of another client. consequences to the client, duty to the client under Rule 1.4 may
Whether or not a lawyer representing the Army may under certainrequire that the lawyer act if the client's course of action is related
unusual circumstances have a legal obligation to the Army afterto the representation. A lawyer ordinarily has no duty to initiate
withdrawing or being released by the Army’s highest authority is investigation of a client’s affairs or to give advice that the tles
beyond the scope of these Rules. indicated is unwanted, but a lawyer may initiate advice to a client
when doing so appears to be in the client’s interest.
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CROSS REFERENCES:
Confidentiality and Privilege

Rule 1.4 Communication A particularly important factor in determining the appropriateness
Rule 1.6 Confidentiality of Information of mediation is the effect on client-lawyer confidentiality of infor-
Rule 1.13 Army as Client mation relating to the mediation. See Rules 1.4 and 1.6. As the

lawyer represents neither individual in the mediation, there is nei-
ther lawyer-client privilege nor lawyer-client confidentiality.

Since the lawyer is required to be impartial between commonly
represented clients, mediation is improper when that impartiality
cannot be maintained. For example, a lawyer who has represented
one of the individuals for a long period and in a variety of matters

(1) the lawyer consults with each individual concerning the im-  ioh have difficulty being impartial between the individual and one
plications of the mediation, including the advantages and risks in-;o “\hom the lawyer has only recently been introduced
volved, and the effect on the lawyer-client confidentiality, ana '

obtains each individual's consent to the mediation;

(2) the lawyer reasonably believes that the matter can be resolve
on terms compatible with the individuals’ best interests, that each
individual will be able to make adequately informed decisions in the
matter, and that there is little risk of material prejudice to the
interests of any of the individuals if the contemplated resolution is
unsuccessful; and

(3) the lawyer reasonably believes that the mediation can be
undertaken impartially and without improper effect on other respon-
sibilities the lawyer has to any of the individuals.

(b) While acting as a mediator, the lawyer shall consult with each \yithgrawal
i_ndividual concgrning _the decisions to be_ m_aqe and the considera- Each individual has the right to the loyalty and diligence of the
tions relevant in making them, so that individual can make ade-yqgiating lawyer, and may discharge the lawyer as stated in the
quately informed decisions. Rule.

(c) A lawyer shall withdraw as a mediator if any of the individu-
als so requests, or if any of the conditions stated in paragraph (a) i Ross REFERENCES:
no longer satisfied. Upon withdrawal, the lawyer shall not represent
any of the individuals in the matter that was the subject of the
mediation unless each individual consents.

Rule 3.1 Meritorious Claims and Contentions
Rule 5.4 Professional Independence of a Lawyer

RULE 2.2 Mediation
(&) A lawyer may act as a mediator between individuals if;

onsultation

In acting as a mediator between individuals, the lawyer is re-
quired to consult with the individuals on the implications of doing
so, and proceed only upon consent based on such a consultation.
The consultation should make clear that the lawyer’s role is not that
of partisanship normally expected in other circumstances.

Where the lawyer is a mediator, the individuals ordinarily must
assume greater responsibility for decisions than when each individ-
ual is represented by a lawyer.

Rule 1.4 Communication
Rule 1.6 Confidentiality of Information
COMMENT: Rule 1.7 Conflicts of Interest: General Rule

A lawyer acts as a mediator under this Rule when the lawyer Rule 1.9 Conflicts of Interest: Former Client
mediates among two or more individuals with potentially conflicting Rule 1.13 Army as Client
interests. For example, both soldiers and dependents are entitled tRule 1.16 Declining or Terminating Representation
legal assistance. Should a legal assistance officer see both the de-
pendent-seller and a soldier-buyer of a used car, the individuals
would have potentially conflicting interests and the legal assistanceRULE 2.3 Evaluation for Use by Third Persons
officer would be acting as a mediator in such a situation. Because (a) A lawyer may undertake an evaluation of a matter affecting a
confusion can arise as to the lawyer’s role where each individual isclient for the use of someone other than the client if:
not separately represented, it is important that the lawyer make clear (1) the lawyer reasonably believes that making the evaluation is
the relationship. compatible with other aspects of the lawyer’s relationship with the
A lawyer acts as a mediator in seeking to establish or adjust aclient, and
relationship between individuals on an amicable and mutually ad- (2) the client consents after consultation.
vantageous basis; for example, arranging a property distribution in  (b) Except as disclosure is required in connection with a report of
settlement of an estate or mediating a dispute between individualsan evaluation, information relating to the evaluation is otherwise
The lawyer seeks to resolve potentially conflicting interests pyotected by Rule 1.6.
developing the individuals’ mutual interests. The alternative can be
that each individual may have to obtain separate representation, WittCOMMENT:
the possibility in some situations of incurring additional cost, com- Definition
plication or even litigation. Given these and other relevant factors, An evaluation may be performed at the client's direction but for
all the individuals may prefer that the lawyer act as mediator. the primary purpose of establishing information for the benefit of
In considering whether to act as a mediator between individuals, athird parties; for example, a judge advocate is asked to prepare a
lawyer should be mindful that if the mediation fails the result can be brief setting forth his service’'s position on a situation for use by
additional cost, embarrassment and recrimination. In some situationsanother Governmental agency or the Congress.
the risk of failure is so great that mediation is plainly impossible. Lawyers may be called upon to give a formal opinion on the
For example, a lawyer cannot undertake mediation among individu-legality of action contemplated by the Army. In making such an
als when contentious litigation is imminent or who contemplate evaluation, the lawyer acts at the behest of the Army as the client
contentious negotiations. More generally, if the relationship betweenbut for the purpose of establishing the limits of the Army’s author-
the individuals has already assumed definite antagonism, the possiized activity. Such an opinion may be confidential legal advice
bility that the individuals’ interests can be adjusted by mediation depending on whether the Army intended it to be confidential.
ordinarily is not very good. If a lawyer believes that making an evaluation is incompatible
The appropriateness of mediation can depend on its form. Onewith other aspects of the lawyer's relationship with the client, the
form may be appropriate in circumstances where another would notlawyer should consult with the lawyer's supervisory lawyer for
Other relevant factors are whether the lawyer subsequently will advice and guidance.
represent either individual on a continuing basis and whether the A legal evaluation should be distinguished from an investigation
situation involves creating a relationship between the individuals or of a person with whom the lawyer does not have a lawyer-client
terminating one. relationship. For example, a lawyer detailed to conduct a foreign
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claims investigation of a traffic accident between a foreign national however, if the client desires to have the action taken solely for the
and a soldier in accordance with applicable Army regulations doespurpose of harassing or maliciously injuring a person or if the
not have a lawyer-client relationship with the soldier. So also, anlawyer is unable either to make a good faith argument on the merits
investigation into a person’s affairs by a lawyer is not an evaluation of the action taken or to support the action taken by a good faith
as that term is used in this rule. The question is whether the lawyerargument for an extension, modification or reversal of existing law.
represents the person whose affairs are being examined. When the A lawyer does not violate this Rule by raising issues in good faith
lawyer does represent the person, the general rules concerning loysompliance with court precedent, see e.g., United States v. Gros-
alty to client and preservation of confidences apply. For this reason,ttefron, 12 M. J. 431 (C.M.A. 1982).
it is essential to identify the client. The identity of the client should
be made clear not only to the person under examination, but also t&ROSS REFERENCES:
others to whom the results are to be made available.
Rule 1.3 Diligence

Duty to Third Person Rule 1.4 Communication

When the evaluation is intended for the information or use of a Ryle 1.6 Confidentiality of Information
third person, a legal duty to that person may or may not arise. Thalgyle 3.2 Expediting Litigation
legal question is beyond the scope of this rule. However, since _suclhule 3.3 Candor Toward the Tribunal
an evaluation involves a departure from the normal lawyer-client Rule 3.4 Fairness to Opposing Party and Counsel
relationship, careful analysis of the situation is required. The lawyer ) ) pposing y anc
must be satisfied as a matter of professional judgment that making?Ul€ 3-8 Special Responsibilities of a Trial Counsel
the evaluation is compatible with other functions undertaken on
behalf of the client. For example, if the lawyer is acting as advocate
in defending the client against charges of fraud, it would normally
be incompatible with that responsibility for the lawyer to perform an
evaluation for others concerning the same or a related transaction
Assuming no such impediment is apparent, however, the lawyer
should advise the client of the implications of the evaluation, partic-
ularly the lawyer’s responsibilities to third persons and the duty to
disseminate the findings.

RULE 3.2 Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation and
other proceedings consistent with the interests of the client and the
lawyer’s responsibilities to the tribunal to avoid unwarranted delay.

COMMENT:

Dilatory practices bring the administration of criminal, civil and
other administrative proceedings into disrepute. The interests of the
client are rarely well-served by such tactics. Delay exacts a toll
upon a client in uncertainty, frustration, and apprehension. Expedit-
ing litigation, in contrast, often can directly benefit the client's
interest in obtaining bargaining concessions and in obtaining an
early resolution of the matter. Delay should not be indulged merely
for the convenience of the advocates, or for the purpose of frustrat-
ing an opposing party’s attempt to obtain rightful redress or repose.
It is not a justification that similar conduct is often tolerated by the
bench and bar. The question is whether a competent lawyer acting
in good faith would regard the course of action as having some
substantial purpose other than delay. Realizing financial or other
benefit from otherwise improper delay in litigation is not a legiti-
mate interest of the client.

CROSS REFERENCES:
Rule 1.2 Scope of Representation
Rule 1.6 Confidentiality of Information
Rule 1.7 Conflict of Interest: General Rule
Rule 1.9 Conflict of Interest: Former Client
Rule 1.13 Army as Client
Rule 1.16 Declining or Terminating Representation
Rule 4.1 Truthfulness in Statements to Others
Rule 4.2 Communication with Person Represented by
Counsel
Rule 4.3 Dealing with Unrepresented Person
Rule 4.4 Respect for the Rights of Third Persons

ADVOCATE .
RULE 3.1 Meritorious Claims and Contentions CROSS REFERENCES:

A lawyer shall not bring or defend a proceeding, or assert or L
controvert an issue therein, unless there is a basis for doing so thagUIe 14 Corr_lml_Jnlcatlon_ .
is not frivolous, which includes a good faith argument for an exten- Rulé 3.1 Meritorious Claims and Contentions
sion, modification, or reversal of existing law. A lawyer for the Rule 3.3 Candor Toward the Tribunal
accused in a criminal proceeding, or the respondent in a proceeding
that could result in incarceration, discharge from the Army, or other .
adverse personnel action, may nevertheless so defend the proceedifg/LE 3.3 Candor Toward the Tribunal

as to require that every element of the case be established. (@) A lawyer shall not knowingly: .
(1) make a false statement of material fact or law to a tribunal;

COMMENT: (2) fail to disclose a material fact to a tribunal when disclosure is

The advocate has a duty to use legal procedure for the fullestécessary to avoid assisting a criminal or fraudulent act by the
benefit of the client's cause, but also a duty not to abuse legal®li€nt , , o
procedure. The law, both procedural and substantive, establishes the (3) fail to disclose to the tribunal legal authority in the control-
limits within which an advocate may proceed. However, the law is g jurisdiction known to the lawyer to be directly adverse to the

not always clear and never is static. Accordingly, in determining the POSition of the client and not disclosed by opposing counsel;
proper scope of advocacy, account must be taken of the law's (4) Offer evidence that the lawyer knows to be false. If a lawyer
ambiguities and potential for change. has offered material evidence and comes to know of its falsity, the

The filing of an action or defense or similar action taken for a Iawyerkshal_l t?k%_reﬁsonableblr_emt_adial megsur_es; ord b
client is not frivolous merely because the facts have not first been  (°) knowingly disobey an obligation or order imposed by a supe-

fully substantiated or because the lawyer expects to develop vitalllof Or tribunal, unless done openly before the tribunal in a good

evidence only by discovery. Such action is not frivolous evéﬁitg f‘;ergon that nod valid obligattzon or order shoutl1d exist.l .
though the lawyer believes that the client's position ultimately will __(?) The duties stated in paragraph (a) continue to the conclusion

not prevail. Merely because an issue has never been raised befor€f the proceeding, and apply even if compliance requires disclosure

or because it may have been raised under different circumstanceS' |nf?0tr}1at|on otherW|fse ptrotelcc:fted bi; Rmethl.?'th |
and been resolved under those circumstances, the raising of the () A lawyer may refuse to offer evidence that the lawyer reason-

issue again is not necessarily frivolous. The action is frivolous, ably believes is false. . . .
(d) In an ex parte proceeding, a lawyer shall inform the tribunal
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of all material facts known to the lawyer which are necessary tothe lawyer's advice to reveal the false evidence and insist that the
enable the tribunal to make an informed decision, whether or not thelawyer keep silent. Thus the client could in effect coerce the lawyer
facts are adverse. into being a party to fraud on the tribunal.

COMMENT: Perjury by a Criminal Accused

The advocate’s task is to present the client’s case with persuasive A criminal case where the accused insists on testifying when the
force. Performance of that duty while maintaining confidences of lawyer knows that the testimony is perjurious is the most difficult
the client is qualified by the advocate’s duty of candor to the situation. The lawyer’s effort to rectify the situation can increase the
tribunal. However, an advocate does not vouch for the evidencelikelihood of the client’s being convicted as well as opening the
submitted in a cause; the tribunal is responsible for assessing itgossibility of a prosecution for perjury. On the other hand, if the

probative value. lawyer does not exercise control over the proof, the lawyer partici-
pates, although in a merely passive way, in deception of the tribu-
Representations by a Lawyer nal.

An advocate is responsible for pleadings and other documents If the accused has admitted to the lawyer facts which establish
prepared for litigation, but is usually not required to have personal guilt and the lawyer’s independent investigation establishes that the
knowledge of matters asserted therein, for litigation documents ordi-admissions are true but the accused insists on exercising the right to
narily present assertions by the client, or by someone on the clientdestify, the lawyer must advise the client against taking the witness
behalf, and not assertions by the lawyer. Compare Rule 3.1. Howevstand to testify falsely. If before trial the accused insists on testify-
er, an assertion purporting to be on the lawyer's own knowledge adng falsely, the lawyer shall seek to withdraw from representation.
in an affidavit by the lawyer or in a statement in open court, may See Rule 1.16. If that is not permitted or if the situation arises
properly be made only when the lawyer knows the assertion is trueduring the trial or other proceedings and the accused insists upon
or believes it to be true on the basis of a reasonably diligent inquiry.testifying falsely, it is unprofessional conduct for the lawyer to lend
There are circumstances where failure to make a disclosure is théid to the perjury or use the perjured testimony. A criminal accused
equivalent of an affirmative misrepresentation. The obligation pre- has a right to the assistance of an advocate, a right to testify and a
scribed in Rule 1.2(d) not to counsel a client to commit or assist thefight of confidential communication with counsel. However, an ac-
client in committing a fraud applies in litigation. Regarding compli- cused does not have a right to assistance of counsel in committing
ance with Rule 1.2(d), see the Comment to that Rule. See also th@€rjury. Furthermore, an advocate has an obligation, not only in

Comment to Rule 8.4(b). professional ethics but under the law, to avoid implication in the
commission of perjury or other falsification of evidence. See Rule
Misleading Legal Argument 1.2(d).

Legal argument based on a knowingly false representation of law .

constitutes dishonesty toward the tribunal. A lawyer is not required Rémedial Measures ,

to make a disinterested exposition of the law, but must recognize the f perjured testimony or false evidence has been offered, the
existence of pertinent legal authorities. Furthermore, as stated indvocate’s proper course ordinarily is to remonstrate with the client
paragraph (a)(2), an advocate has a duty to disclose directly advers onfidentially. If that fails, the advocate should seek to withdraw if
authority in the controlling jurisdiction which has not been disclosed that will remedy the situation. If withdrawal will not remedy the
by the opposing party. The underlying concept is that legal argu_S|tuat|_on or is _|mp035|ble,_the advocate should_make disclosure to
ment is a discussion seeking to determine the legal premises propt_he trlbunal: It is for the tribunal then to determine what_should be
erly applicable to the case. A lawyer should not knowingly fail to doné—making a statement about the matter to the trier of fact,
disclose to the tribunal legal authority from a noncontrolling juris- ©rdering a mistrial or perhaps nothing. If the false testimony was

diction, known to the lawyer to be directly adverse to the position of that of the client, the client may controvert the lawyer's version of
the client and not disclosed by opposing counsel, if the legal issuel1€lr communication when the lawyer discloses the situation to the
being litigated has not been decided by a controlling jurisdiction andtrlbunal. If there is an issue whether the client has committed perju-

the judge would reasonably consider it important to resolving the Y: (e lawyer cannot represent the client in resolution of the issue,
issue being litigated and a mistrial may be unavoidable. An unscrupulous client might in

this way attempt to produce a series of mistrials and thus escape
prosecution. However, a second such encounter could be construed
as a deliberate abuse of the right to counsel and as such a waiver of
the right to further representation.

False Evidence

When evidence that a lawyer knows to be false is provided by a
person who is not the client, the lawyer must refuse to offer it
regardless of the client’s wishes.

When false evidence is offered by the client, however, a conflict
may arise between the lawyer’'s duty to keep the client’s revelations
icnognftlﬁgtntrlﬁ;tz;?g |t2evig§;ycgfiﬁ2g%r, tt%éhg VU}'/ZL:n:k:'ojgogegicgtilgr_pro.cee.d|ng is a reasonably definite point for the termination of the
suade the client that the evidence should not be offered. If it hasOb“gatlon'
been offered, the advocate’s proper course ordinarily is to consult
with the client confidentially. The lawyer should urge the client to
immediately correct the matter on the record. If the persuasion is

'n?rfLeeCt'r\:ﬁé thgnggﬁerg:?tnifgg irsati%rt‘aki’fletggmjggtl P;(fal?:gsrefé Offering such proof may reflect adversely on the lawyer’s ability to
g y recog i S discriminate in the quality of evidence and thus impair the lawyer’s
correct the matter and if necessary to rectify the situation, an advo'effectiveness as an advocate
cate must disclose the existence of the client's deception to the '
tribunal or to the other party. Such a disclosure can result in grave,EX Parte Proceedings
Eo?selquelnces ftct)hthe cllent,dlncluﬁlng not only at.senfse of petrayéa Ordinarily, an advocate has the limited responsibility of present-
ut also loss of the case and perhaps a prosecution for perjury. But,, one side of the matters that a tribunal should consider in reach-
the alternative is that the lawyer cooperate in deceiving the tribunal

; I X 'ing a decision; the conflicting position is expected to be presented
thereby subverting the truthfinding process which the adversary sys-by the opposing party. However, in an ex parte proceeding, such as

tem is designed to implement. See Rule 1.2(d). Furthermore, unless,, 5nyjication for a temporary restraining order, there is no balance

it. is clearly un(_jerstood that the _Iawyer will act upon th_e duty o of presentation by opposing advocates. The object of an ex parte
disclose the existence of false evidence, the client can simply relecbroceeding is nevertheless to yield a substantially just result. The

Duration of Obligation
A practical time limit on the obligation to rectify the presentation
of false evidence has to be established. The conclusion of the

Refusing to Offer Proof Believed to be False
Generally speaking, a lawyer has authority to refuse to offer
testimony or other proof that the lawyer believes is untrustworthy.

20 AR 27-26 « 1 May 1992



judge, magistrate, or other official has an affirmative responsibility always surrender it to lawful authorities. If a lawyer receives stolen
to accord the absent party just consideration. The lawyer for theproperty, the lawyer must surrender it to the owner or lawful author-
represented party has the correlative duty to make disclosures ofty to avoid violating the law. The appropriate disposition of such

material facts known to the lawyer and that the lawyer reasonablyphysical evidence is a proper subject to discuss confidentially with a

believes are necessary to an informed decision. supervisory attorney. When a client informs the lawyer about the
existence of material having potential evidentiary value adverse to
CROSS REFERENCES: the client or when the client presents but does not relinquish posses-
sion of such material to the lawyer, the lawyer should inform the
Rule 1.2 Scope of Representation client of the lawyer’'s legal and ethical obligations regarding evi-
Rule 1.6 Confidentiality of Information dence. Frequently, the best course for the lawyer is to refrain from

either taking possession of such material or advising the client as to
what course of action should be taken regarding it. See Rules 1.6
and 1.7. If a lawyer discloses the location of or delivers an item of

Rule 3.1 Meritorious Claims and Contentions
Rule 3.4 Fairness to Opposing Party and Counsel

Rule 3.8 Special Responsibilities of a Trial Counsel physical evidence to proper authorities, such action should be done
Rule 4.1 Truthfulness in Statements to Others in the way best designed to protect the client’s interest. The lawyer
Rule 8.4 Misconduct should consider methods of return or disclosure which best protect
Rule 8.5 Jurisdiction (a) the client’s identity; (b) the client's words concerning the item;

(c) other confidential information; and (d) the client's privilege
against self-incrimination.
RULE 3.4 Fairness to Opposing Party and Counsel Neither a lawyer acting as a victim/witness liaison nor another
A lawyer shall not: person appointed by a lawyer to be a victim/witness liaison unlaw-
(a) unlawfully obstruct another party’s access to evidence or un- fully obstructs another party’s access to evidence or to material
lawfully alter, destroy, or conceal a document or other material having potential evidentiary value by performing victim/witness liai-
having potential evidentiary value. A lawyer shall not counsel or son duties in accordance with Army regulation. For example, a
assist another person to do any such act; victim/witness liaison, upon the request of a victim or witness, may

(b) falsify evidence, counsel or assist a witness to testify falsely, require trial counsel and defense counsel to coordinate with the
or offer an inducement to a witness that is prohibited by law; victim/witness liaison for interviews of a victim of or witness to the

(c) knowingly disobey an obligation to an opposing party and Ccfime which forms the basis of a court-martial. . ’
counsel under the rules of a tribunal, except for an open refusal With regard to paragraph (b), it is not improper to pay a witness
based on an assertion that no valid obligation exists: expenses or to compensate an expert witness on terms permitted by

(d) in pretrial procedure, make a frivolous discovery request or law. The common law rule in most jurisdictions is that it is im-
fail to make reasonably diligent effort to comply with a legally Proper to pay an occurrence witness any fee fqr testifying and that it
proper discovery request by an opposing party: is improper to pay an expert witness a contingent fee.

(e) in trial, allude to any matter that the lawyer does not reasona- _ With regard to paragraph (c), a “rule of a tribunalincludes Rule
bly believe is relevant or that will not be supported by admissible 6(€) of the Federal Rules of Criminal Procedure governing discus-
evidence, assert personal knowledge of facts in issue except wheffion of grand jury testimony. . .
testifying as a witness, or state a personal opinion as to the justness_Paragraph (f) permits a lawyer to advise relatives, employees, or

of a cause, the credibility of a witness, the culpability of a civil other agents of a client to refrain from giving information to another
litigant, or :[he guilt or innocence of an‘ accused: or party, for such persons may identify their interests with those of the

() request a person other than a client to refrain from voluntarily client. See also Rule 4.2.
giving relevant information to another party unless: )

(1) the person is a relative or an employee or other agent of aCROSS REFERENCES:
client; and .

(2) the lawyer reasonably believes that the person’s interests willRUle 1.2 Scope of Representation
not be adversely affected by refraining from giving sucRule 1.6 Confidentiality of Information

information. Rule 1.7 Conflict of Interest: General Rule
Rule 3.3 Candor Toward the Tribunal
COMMENT: Rule 4.1 Truthfulness in Statements to Others

The procedure of the adversary system contemplates that theRule 4.2 Communication with Person Represented by Counsel
evidence in a case is to be marshalled competitively by the contendryle 4.4 Respecting Rights of Third Persons
ing parties. Fair competition in the adversary system is secured byg,je 5.2 Responsibilities of a Subordinate Lawyer
prohibitions against destruction or concealment of evidence, im-Rule 5.4 Professional Independence of a Lawyer
properly influencing witnesses, obstructive tactics in discovery pro- '

Ceglcj)rce’maenr?tsth;nclilkgt'her items of evidence are often essential toRULE 3.5 Impartiality and Decorum of the Tribunal.
u A lawyer shall not:

establish a claim or defense. Subject to evidentiary privileges, the (a) seek to influence a judge, court member, member of a tribu-
right of an opposing party, including the Government, to obtain al, prospective court member’or member of’a tribunal, or other
evidence through discovery or subpoena is an important procedural ffi’cial by means prohibited by law: '

right. The exercise of that right can be frustrated if relevant material (b) communicate ex parte with suéh a person except as permitted
is altered, concealed, or destroyed. Applicable law in many jurisdic- by law; or

tions, including the UCMJ, makes it an offense to destroy material © e’ngage in conduct intended to disrupt a tribunal

for purpose of impairing its availability in a pending proceeding or '
one whose commencement can be foreseen. Falsifying evidence iE:OMMENT'
also a criminal offense. Paragraph (a) applies to evidentiary material .
generally, including computerized information.

A lawyer who receives (i.e., in the lawyer's possession) an item
of physical evidence implicating the client in criminal conduct shall
disclose the location of or shall deliver that item to proper authori-
ties when required by law or court order. Thus, if a lawyer receives
contraband, the lawyer has no legal right to possess it and mus

Many forms of improper influence upon a tribunal are proscribed
by criminal law. Others are specified in the ABA Code of Judicial
Conduct, with which an advocate should be familiar. A lawyer is
required to avoid contributing to a violation of such provisions.
The advocate’s function is to present evidence and argument so
hat the cause may be decided according to law. Refraining from
busive or obstreperous conduct is a corollary of the advocate’s
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right to speak on behalf of litigants. A lawyer may stand firm (i) if the accused has not been apprehended, information neces-
against abuse by a judge but should avoid reciprocation; the judge’sary to aid in apprehension of that person;

default is no justification for similar dereliction by an advocate. An (i) the fact, time, and place of apprehension; and

advocate can present the cause, protect the record for subsequent(iv) the identity of investigating and apprehending officers or
review, and preserve professional integrity by patient firmness noagencies and the length of the investigation.

less effectively than by belligerence or theatrics. (d) The protection and release of information in matters pertain-
ing to the Army is governed by such statutes as the Freedom of
CROSS REFERENCES: Information Act and Privacy Act, in addition to those governing
protection of national defense information. In addition, regulations
Rule 1.2 Scope of Representation of the Department of Defense, the Department of the Army, The
Rule 3.3 Candor Toward the Court Judge Advocate General, Corps of Engineers, and U.S. Army Mate-

Rule 3.4 Fairness to Opposing Party and Counsel riel Command may further restrict the information that can be re-
leased or the source from which it is to be released.

COMMENT:

It is difficult to strike a balance between protecting the right to a
c{ﬂir trial and safeguarding the right of free expression. Preserving

e right to a fair trial necessarily entails some curtailment of the
information that may be disseminated about a party prior to trial,
fparticularly where trial by jury or members is involved. If there
"were no such limits, the result would be the practical nullification of

have such an effect when it refers to a civil matter triable to a jury, the protective effects OT the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital

riminal matter or any other pr ing that Id result in incar- o . P : X
ac al matter or any other proceeding that could resu Car ocial interests served by the free dissemination of information

ceration, discharge from the Army or other adverse personnel actionabout events having leaal conseauences and about legal proceedings
and that statement relates to: g leg a galp 9

(1) the character, credibility, reputation, or criminal record of a ;g?g:seglr?(f'mzh;su‘?gg"girggz gt rfshsturti?\ kri]tzws:é)uorlijtt trlltregltsso tﬁagsa
party, suspect in a criminal investigation, or witness, or the identity le itir);\ate interest in the conduct of 'ud%cial roceegin s, particu-
of a witness, or the expected testimony of a party or witness; 9 J P gs, p

(2) the possibility of a plea of guilty to the offense or the exist- larly in matters of general public concern. Furthermore, the subject

. o i matter of legal proceedings is often of direct significance in debate
ence or contents of any confession, admission, or statement given bYand deliberation over questions of public policy

an accused or suspect or that person’s refusal or failure to make a . - . .
P P No body of rules can simultaneously satisfy all interests of fair

statement; S trial and all those of free expression. The formula in this Rule is

(3) the performance or results of any examination or test or thebased upon the ABA Model Code of Professional Responsibility
refusal or failure of a person to submit to an examination or test, Ofand the ABA Standards Relating to Fair Trial and Free Press, as
the identity or nature of physical evidence expected to be presemedémended in 1978. '

) any opinion as to the guilt or Innocence of an aCCl.JS?d or Special rules of confidentiality may validly govern proceedings
suspect Ina criminal case or proceeding that could result in Irlcar'invlolving classified material, juveniles, domestic relations and men-
ce(atlf)n, discharge from the Army, or other adverse personpg disability proceedings, and perhaps other types of proceedings.
actlon,. . . Rule 3.4(c) requires compliance with such Rules.

_(5) information the lawyer knows or reasonably should know is "~ g e 3 6(h)(7) makes clear that the prohibition on extra judicial
likely to be inadmissible as evidence in a trial and would if dis- ga1ements does not preclude comment about the credibility, reputa-
closed create a substantial risk of prejudicing an |mpart_|al trial; tion, motives or character of DOD personnel by a lawyer properly

(6) the fact that an accused has been charged with a crime, unlesgq(ing in a representational capacity, e.g. before an administrative
there is included therein a statement explaining that the charge ig,earing where such matters are relevant. Rule 3.6d. acknowledges
merely an accusation and that the accused is presumed innocenfar an Army lawyer's release of information is governed not only
until and unless proven guilty; or by Rule 3.6 but also by law. Prior to releasing any information, an

(7) the credibility, reputation, motives, or character of civilian or - Aymy jawyer should consult the appropriate statute, directive, regu-
military officials of the Department of Defense. This does not pre- |ation or policy guideline.

clude the lawyer from commenting on such matters in a representa-
tional capacity. _ CROSS REFERENCES:

(c) Notwithstanding paragraphs (a) and (b)(1-5), a lawyer in-
volved in the investigation or litigation of a matter may state with-
out elaboration:

(1) the general nature of the claim or defense;

(2) the information contained in a public record;

(3) that an investigation of the matter is in progress, including the
general scope of the investigation, the offense or claim or defenseRULE 3.7 Lawyer as Witness

involved and, except when prohibited by law, the identity of the - .
persons involved: P P y y (@) A lawyer shall not act as advocate at a trial in which the
(4) the schedu’ling or result of any step in litigation; lawyer is likely to be a necessary witness except where:
(5) a request for assistance in obtaining evidence and information (L) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and quality of legal serv-

necessary thereto; . )
y ices rendered in the case; or

(6) a warning of danger concerning the behavior of the person - e . )
involved, when there is reason to believe that there exists the IikeIi-shi(S) Otils?huealg:i%eglton of the lawyer would work substantial hard

hood of substantial harm to an individual or to the public interest; (b) A lawyer may act as advocate in a trial in which another

and lawyer in the lawyer’s office is likely to be called as a witness

(7) in a criminal case: ;
(i) the identity, duty station, occupation, and family status of the unless precluded from doing so by Rule 1.7 or Rule 1.9

accused;

RULE 3.6 Tribunal Publicity
(@) A lawyer shall not make an extra judicial statement that a
reasonable person would expect to be disseminated by means
public communication if the lawyer knows or reasonably should
know that it will have a substantial likelihood of materially prejudic-
ing an adjudicative proceeding or an official review process thereo
(b) A statement referred to in paragraph (a) ordinarily is likely to

Rule 1.6 Confidentiality of Information

Rule 3.4 Fairness to Opposing Party and Counsel

Rule 3.5 Impartiality and Decorum of the Tribunal

Rule 3.8 Special Responsibilities of a Trial Counsel
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COMMENT: that the accused is accorded procedural justice and that guilt is
Combining the roles of advocate and witness can prejudice thedecided upon the basis of sufficient evidence. See also Rule 3.3(d),
opposing party and can involve a conflict of interest between the governing ex parte proceedings. Applicable law may require other
lawyer and client. measures by the trial counsel and knowing disregard of those obli-
The opposing party has proper objection where the combinationgations or a systematic abuse of prosecutorial discretion could con-
of roles may prejudice that party’s rights in the litigation. A witness stitute a violation of Rule 8.4.
is required to testify on the basis of personal knowledge, while an Rule 3.8(c) does not apply to an accused appearing pro se with
advocate is expected to explain and comment on evidence given byhe approval of the tribunal. Nor does it forbid the lawful question-
others. It may not be clear whether a statement by an advocateing of a suspect who has knowingly waived the rights to counsel
witness should be taken as proof or as an analysis of the proofand to remain silent.

Rule 3.7(a)(1) recognizes that if the testimony will be uncontes- The exception in Rule 3.8(d) recognizes that a trial counsel may
ted, the ambiguities in the dual role are purely theoretical. Rule seek an appropriate protective order from the tribunal if disclosures
3.7(a)(2) recognizes that where the testimony concerns the extenof information to the defense could result in substantial harm to an
and quality of legal services rendered in the action in which the individual or organization or to the public interest. This exception
testimony is offered, permitting the lawyers to testify avoids the also recognizes that applicable regulations may proscribe the disclo-
need for a second trial with new counsel to resolve that issue.sure of certain information without proper authorization.

Moreover, in such a situation the judge has firsthand knowledge of A trial counsel may comply with Rule 3.8(e) in a number of
the matter in issue; hence, there is less dependence on the adversamays. These include personally informing others of the lawyer's
process to test the credibility of the testimony. obligations under Rule 3.6, conducting training of law enforcement

Apart from these two exceptions, Rule 3.7(a)(3) recognizes that apersonnel, and appropriately supervising the activities of personnel
balancing is required between the interests of the client and those oéssisting the trial counsel.
the opposing party. Whether the opposing party is likely to suffer
prejudice depends on the nature of the case, the importance an@ROSS REFERENCES:
probable tenor of the lawyer's testimony, and the probability that
the lawyer's testimony will conflict with that of other witnesses. Rule 1.11 Successive Government and Private Employment
Even if there is risk of such prejudice, in determining whether the Rule 3.1 Meritorious Claims and Contentions
lawyer should be disqualified due regard must be given to the effectryle 3.3 Candor Toward the Tribunal

of disqualification on the lawyer's client. It is relevant that one or jule 3.4 Fairness To Opposing Party and Counsel
both parties could reasonably foresee that the lawyer would probay o 35 Impartiality and Decorum of the Tribunal

bly be a witness. . =~
S ; : .. Rule 3.6 Trial Publicity
Whether the combination of roles involves an improper conflict . o .
brop Rule 3.9 Advocate in Nonadjudicative Proceedings

of interest with respect to the client is determined by Rule 1.7 or X '

1.9. For example, if there is likely to be substantial conflict between Rule 4.4 Respect for the Rights of Third Persons

the testimony of the client and that of the lawyer the representationRule 5.4 Professional Independence of a Lawyer

is improper. The problem can arise whether the lawyer is called as a

witness on behalf of the client or is called by the opposing party. RULE 3.9 Advocate in Nonadjudicative Proceedings

Determining whether or not such a conflict exists is primarily the A lawyer representing a client before a legislative or administra-

responsibility of the lawyer involved. See Comment to Rule 1.7. tive tribunal in a nonadjudicative proceeding shall disclose that the
appearance is in a representative capacity and shall conform to the

CROSS REFERENCES: provisions of Rules 3.3(a)-(c), 3.4(a)-(c), and 3.5.

COMMENT:

In representation before bodies such as legislatures, municipal
councils, and executive and administrative agencies acting in
rulemaking or policy-making capacity, lawyers present facts, formu-

Rule 1.6 Confidentiality of Information
Rule 1.7 Conflict of Interest: General Rule
Rule 1.9 Conflict of Interest: Former Client

Rule 3.4 Fairness to Opposing Party and Counsel late issues and advance argument in the matters under consideration.
. — . The decision-making body, like a court, should be able to rely on
RULE 3.8 Special Responsibilities of a Trial Counsel the integrity of the submissions made to it. A lawyer appearing
A trial counsel shall: before such a body should deal with the tribunal honestly and in
(a) recommend to the convening authority that any charge or conformity with applicable rules of procedure.
specification not warranted by the evidence be withdrawn; Lawyers have no exclusive right to appear before nonadjudicative

(b) make reasonable efforts to assure that the accused has bedfbdies. The requirements of this Rule therefore may subject lawyers
advised of the right to, and the procedure for obtaining, counsel ando regulations inapplicable to advocates who are not lawyers. How-
has been given reasonable opportunity to obtain counsel; ever, legislatures and administrative agencies have a right to expect

(c) not seek to obtain from an unrepresented accused a waiver ofawyers to deal with them as they deal with courts.
important pretrial rights;

(d) make timely disclosure to the defense of all evidence or CROSS REFERENCES:
information known to the lawyer that tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencingRule 1.1 Competence
disclose to the defense all unprivileged mitigating informatiggyle 1.6 Confidentiality of Information
known to the lawyer, except when the lawyer is relieved of this g,le 3.3 Ccandor Toward the Tribunal
responsibili;y by a protective order or regulatio_n; and Rule 3.4 Fairness to the Opposing Party or Counsel

(e) exercise reasonable care to prevent investigators, law enfor_ce-Rule 3.5 Impartiality and Decorum of the Tribunal
ment personnel, employees, or other persons assisting or assouat%g le 4.1 Truthful in Stat ts to Oth
with the lawyer in a criminal case from making an extra judicial ue 4% [ruthiuiness in statements 1o ers
statement that the trial counsel would be prohibited from making RUl€ 5.4 Professional Independence of the Lawyer
under Rule 3.6.

COMMENT:
A trial counsel is not simply an advocate but is responsible to see
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TRANSACTIONS WITH PERSONS OTHER THAN
CLIENTS.
RULE 4.1 Truthfulness in Statements to Others CROSS REFERENCES:
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third Rule 3.8 Special Responsibilities of a Trial Counsel
person: or Rule 4.1 Truthfulness in Statements to Others
(b) fail to disclose a material fact to a third person when disclo- ryje 4.4 Respect for Rights of Third Persons
sure is necessary to avoid assisting a criminal or fraudulent act by a

client, unless disclosure is prohibited by Rule 1.6. RULE 4.3 Dealing with Unrepresented Person

) In dealing on behalf of a client with a person who is not repre-
COMMENT: sented by counsel, a lawyer shall not state or imply that the lawyer
Misrepresentation is disinterested. When the lawyer knows or reasonably should know

A lawyer is required to be truthful when dealing with others on a that the unrepresented person misunderstands the lawyer’s role in

client’s behalf, but generally has no affirmative duty to inform an ihe matter, the lawyer shall make reasonable efforts to correct the
opposing party of relevant facts. A misrepresentation can occur if misynderstanding.

the lawyer incorporates or affirms a statement of another person that
the lawyer knows is false. Misrepresentations can also occur bycoMMENT:

failure to act. An unrepresented person, particularly one not experienced
dealing with legal matters, might assume that a lawyer is disinter-
Statements of Fact ested in loyalties or is a disinterested authority on the law even

This Rule refers to statements of fact. Whether a particular stateyhen the lawyer represents a client. During the course of a lawyer’s
ment should be regarded as one of fact can depend on the circunyepresentation of a client, the lawyer should not give advice to an

stances. Under generally accepted conventions in negotiatightepresented person other than the advice to obtain counsel.
certain types of statements ordinarily are not taken as statements of

material fact. Estimates of price or value placed on the subject arecrOSS REFERENCES:
in this category.
Rule 1.2 Scope of Representation

Paragraph (b) recognizes that substantive law may requﬁ"éle 3.4 Faimess to Opposing Party and Counsel

a lawyer to disclose certain information to avoid being deemed to Rule 4.1 Truthfulness in Statement to Others
have assisted the client’s crime or fraud. The requirement of disclo-Rule 4.4 Respect for Rights of Third Persons
sure created by this paragraph is, however, subject to the obligations

Fraud by Client

created by Rule 1.6. RULE 4.4 Respect for Rights of Third Persons
In representing a client, a lawyer shall not use means that have no
CROSS REFERENCES: substantial purpose other than to embarrass, delay, or burden a third

person, or use methods of obtaining evidence that violate the legal

Rule 1.6 Confidentiality of Information rights of such a person.

Rule 3.3 Candor Toward the Tribunal

Rule 3.4 Fairness to Opposing Party and Counsel COMMENT:

Responsibility to a client requires a lawyer to subordinate the
interests of others to those of the client, but that responsibility does
not imply that a lawyer may disregard the rights of third persons.
The duty of a lawyer to represent the client with zeal does not
militate against his concurrent obligation to treat with consideration
Al persons involved in the legal process and to avoid the infliction
of needless harm. It is impractical to catalogue all such rights, but
) they include legal restrictions on methods of obtaining evidence
COM.MENT' - L . from third persons. Similarly, an Army lawyer may communicate a

This Rule does not prohibit communication with a party, or an cqrrect statement of fact that includes the possibility of criminal
employee or agent of a party, concerning matters outside the repreaction jf a civil obligation is not fulfilled. However, in such a

sentation. For example, the existence of a controversy between @,mmunication, the lawyer may not use intemperate and inappropri-
Government agency and private party does not prohibit a lawyer foryie ‘|anguage to embarrass, delay, or burden the recipient of the
either from communicating with nonlawyer representatives of the .,mmunication.

other regarding a separate matter. Also, parties to a matter may
communicate directly with each other and a lawyer having inde- cRoss REFERENCES:
pendent justification for communicating with the other party is per-
mitted to do so. Communications authorized by law include, for Rule 3.2 Expediting Litigation
example, the right of a party to controversy with a Government Rul 3.8 Special R ibilti f a Trial C |
agency to speak with Government officials about the matter. ule .0 special kesponsibiiiies or a fnal Lounse
This Rule also covers any person, whether or not a party to aRule 4.1 Truthfulness in Statements to Others
formal proceeding, who is represented by counsel concerning theRule 4.2 Communication with Person Represented by Counsel
matter in question. Rule 4.3 Dealing with Unrepresented Person
This rule does not prohibit a lawyer representing one party in a
matter from communicating concerning the matter with the com- LEGAL OFFICES
mander of another party to the matter. For example, a legal assistRULE 5.1 Responsibilities of the Senior Counsel and Supervi-
ance lawyer representing a dependent spouse may write to Sty Lawyers
commander of the soldier-sponsor concerning a disputed matter of (a) The General Counsel of the Army, The Judge Advocate Gen-
financial support to the dependent spouse. eral, the Chief Counsel, Corps of Engineers, the Command Counsel,
Army Materiel Command, and other civilian and military supervi-
sory lawyers shall make reasonable efforts to ensure that all lawyers
conform to these Rules of Professional Conduct.

RULE 4.2 Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the
subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer ha
the consent of the other lawyer or is authorized by law to do so.
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(b) A lawyer having direct supervisory authority over another  Professional misconduct by a lawyer under supervision could
lawyer shall make reasonable efforts to ensure that the other lawyereveal a violation of Rule 5.1(b) on the part of the supervisory
conforms to these Rules of Professional Conduct. lawyer even though it does not entail a violation of Rule 5.1(c)

(c) A lawyer shall be responsible for another lawyer’s violation because there was no direction, ratification or knowledge of the
of these Rules of Professional Conduct if: violation.

(1) the lawyer orders or, with knowledge of the specific conduct, Apart from this Rule and Rule 8.4(a), a lawyer does not have
ratifies the conduct involved; or disciplinary liability for the conduct of subordinate lawyers.
(2) the lawyer has direct supervisory authority over the other Whether a lawyer may be liable civilly or criminally for another
lawyer and knows of the conduct at a time when its consequencedawyer's conduct is a question of law beyond the scope of these
can be avoided or mitigated but fails to take reasonable remediaRules.

action.

(d) A supervisory Army lawyer is responsible for making appro- CROSS REFERENCES:
priate efforts to ensure that the subordinate lawyer is properly
trained and is competent to perform the duties to which the subordi-Rule 1.13 Army as Client
nate lawyer is assigned. Rule 5.2 Responsibilities of a Subordinate Lawyer
Rule 5.3 Responsibilities Regarding Nonlawyer Assistants
Rule 5.4 Professional Independence of a lawyer
uéle 8.3 Reporting Professional Misconduct
ule 8.4 Misconduct

COMMENT:

Rule 5.1(a) recognizes the responsibilities of the Senior Counsel
and supervisory lawyers to effect and ultimately enforce the
Rules.

Rule 5.1(b) requires all lawyers who directly supervise other S .
lawyers to (ta)ke rqeasonable rr\:\(,eyasures to ensurg thaF')[ such subordRULE 5.2 Responsibilities of a Subordinate Lawyer
nates conform their conduct to these Rules. The measures required (8) A lawyer is bound by these Rules of Professional Conduct
to fulfill the responsibility prescribed in Rule 5.1(b) can depend on NOotwithstanding that the lawyer acted at the direction of another
the office’s structure and the nature of its practice. In a small office, P€SON. _ ,
informal supervision and occasional admonition ordinarily might be _ (°) A subordinate lawyer does not violate these Rules of Profes-
sufficient. In a large office, or in practice situations in which in- sional ’Conduct if that lawyer acts in accordance with a supervisory
tensely difficult ethical problems frequently arise, more elaborate l2Wyers reasonable resolution of an arguable question of profes-
procedures may be necessary. In some offices, for example, juniosional duty.
lawyers can make confidential referral of ethical problems directly
to a senior lawyer. See Rules 1.13 and 5.2. Offices may also rely o OMMENT: . ) . L
continuing legal education in professional ethics. In any event, the, Although a lawyer is not relieved of responsibility for a violation
ethical atmosphere of an office can influence the conduct of all its PY the fact that the lawyer acted at the direction of a supervisor, that
members and a lawyer having authority over the work of anotherfact may be relevant in determining whether a lawyer had the
may not assume that the subordinate lawyer will inevitably conform kKnowledge required to render conduct a violation of these Rules.
to these Rules. For example, if a subordinate filed a frivolous motion at the direc-

Supervisory lawyers must be careful to avoid conflicts of interest ion Of @ supervisor, the subordinate would not be guilty of a
in providing advice to subordinate lawyers. For example, the chief Professional violation unless the subordinate knew of the docu-
of administrative law in an office may be the supervisory lawyer for Ments frivolous character. . o
both administrative law lawyers and legal assistance lawyers. Both When lawyers in a supervisor-subordinate relationship encounter
subordinate lawyers may seek advice concerning an appeal to af Matter involving professional judgment as to ethical duty, the
adverse action handled by the administrative law lawyer and nowSUPervisor may assume responsibility for making the judgment. Oth-
being challenged by the client of the legal assistance lawyer. In suctf"Wise & consistent course of action or position could not be taken.

a situation, the supervisory lawyer should not advise both subordi-!f the question can reasonably be answered only one way, the duty

nate lawyers. Depending on the circumstances, the supervisory law®f POth lawyers is clear and they are equally responsible for fulfill-
it. However, if the question is reasonably arguable, someone has

yer may advise one subordinate lawyer and refer the otHBg 'L T N . o
subordinate lawyer to another supervisory lawyer in the office, or ©© decide upon the course of action. That authority ordinarily re-
the supervisory lawyer may refer both subordinate lawyers to sepaP0S€S in the supervisor, and a subordinate may be guided according-
rate supervisory lawyers in the office. ly. For example, if a question arises whether the interests of two

Rule 5.1(c)(1) expresses a general principle of supervisory re_c_lients conflict under Rule 1.7, the supervisor_’s reasonablg resoIL_J-
sponsibility for acts of another. See also Rule 8.4(). Ratification astion Of the question should protect the subordinate professionally if
used in Rule 5.1(c)(1) means approval of or consent to anotherth® resolution is subsequently challenged.
lawyer’s conduct. For example, a chief of legal assistance ratifies
the unauthorized disclosure of a client confidence by a subordinate®ROSS REFERENCES:
legal assistance lawyer when the subordinate informs the chief of . ) )
legal assistance of his intention to disclose the confidence and thélule 5.1 Responsibilities of the Senior Counsel and Supervisory
chief consents to the subordinate’s doing so. Lawyers

Rule 5.1(c)(2) defines the duty of a lawyer having direct supervi- Rule 5.4 Professional Independence of the Lawyer
sory authority over performance of specific legal work by another Rule 8.4 Misconduct
lawyer. Whether a lawyer has such supervisory authority in particu-
lar circumstances is a question of fact. Appropriate remedial action
would depend on the immediacy of the supervisor's involvement RULE 5.3 Responsibilities Regarding Nonlawyer Assistants
and the seriousness of the misconduct. Apart from the responsibilityWith respect to a nonlawyer under the authority, supervision, or
that may be incurred for ordering or ratifying another lawyer's direction of a lawyer:
conduct under Rule 5.1(c)(1), the supervisor is required to intervene (a) the senior supervisory lawyer in an office shall make reasona-
to prevent avoidable consequences of misconduct if the supervisoble efforts to ensure that the office has in effect measures giving
knows that the misconduct occurred. Thus, if a supervisory lawyerreasonable assurance that the person’s conduct is compatible with
knows that a subordinate misrepresented a matter to an opposinthe professional obligations of the lawyer;
party in negotiation, the supervisor as well as the subordinate has a (b) a lawyer having direct supervisory authority over the non-
duty to correct the resulting misapprehension. lawyer shall make reasonable efforts to ensure that the person’s
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conduct is compatible with the professional obligations of the law-
yer; and

(c) a lawyer shall be responsible for conduct of such a person
that would be a violation of these Rules of Professional Conduct if
engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or

(2) the lawyer has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can b
avoided or mitigated but fails to take reasonable remedial action.

COMMENT:

Lawyers generally employ assistants in their practice, including
paralegals, secretaries, clerks, investigators, law student interns, an
others. Such assistants act for the lawyer in rendition of the lawyer’s
professional services. A lawyer should give such assistants appropri
ate instruction and supervision concerning the ethical aspects o
their performance, particularly regarding the obligation not to dis-
close information relating to representation of the client, and should
be responsible for their work product. The measures employed in
supervising nonlawyers should take account of the fact that they d
not have legal training and are not subject to professional discipline.

CROSS REFERENCES:

Rule
Rule
Rule
Rule
Rule

1.6 Confidentiality of Information

3.8 Special Responsibilities of a Trial Counsel
4.1 Truthfulness in Statements to Others

4.4 Respect for Rights of Third Persons

5.5 Unauthorized Practice of Law

RULE 5.4 Professional Independence of a Lawyer

(&) A lawyer or law firm shall not share legal fees with a non-
lawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or

o

(e) above will not, standing alone, be a basis for an adverse
evaluation or other prejudicial action.

COMMENT:
General

Provisions (a) through (d) of this Rule express traditional limit-
ations on sharing fees. These limitations are to protect the lawyer’s
professional independence of judgment. Where someone other than
the client pays the lawyer's fee or salary, or recommends employ-
ment of the lawyer, that arrangement does not modify the lawyer’s
obligation to the client. As stated in Rule 5.4(c), such arrangements
should not interfere with the lawyer’s professional judgment.

audge Advocates
Provisions (e) and (f) of this Rule recognize that judge advocates
and Department of the army civilian attorneys are required by law

fo obey the lawful orders of superior officers. Nevertheless, the

practice of law requires the exercise of judgment solely for the
benefit of the client and free of compromising influences and loyal-
ties. Thus, when a judge advocate or other Army Lawyer is assigned
to represent an individual client, neither the lawyer's personal inter-
ests, the interests of other clients, nor the interests of third persons
should affect loyalty to the individual client.

Not all direction given to a subordinate lawyer is an attempt to
improperly influence the lawyer’s professional judgment. Each situ-
ation must be evaluated by the facts and circumstances, giving due
consideration to the subordinate’s training, experience and skill. A
lawyer subjected to outside pressures should make full disclosure of
them to the client. If the lawyer or the client believes that the
effectiveness of the representation has been or will be impaired
thereby, the lawyer should take proper steps to withdraw from
representation of the client.

Additionally, the military lawyer has a responsibility to report
any instances of unlawful command influence. See R.C.M. 104,
MCM, 1984.

CROSS REFERENCES:

associate may provide for the payment of money, over a reasonabl@,reamble

period of time after the lawyer’s death, to the lawyer’'s estate or to
one or more specified persons;

(2) a lawyer who undertakes to complete unfinished legal busi-
ness of a deceased lawyer may pay to the estate of the deceas
lawyer that proportion of the total compensation which fairly repre-
sents the services rendered by the deceased lawyer; and

(3) a lawyer or law firm may include nonlawyer employees in a

compensation or retirement plan, even though the plan is based ifRule

whole or in part on a profit-sharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any
of the activities of the partnership consist of the practice of law.

Rd,lle
??ule
Rul

11
1.2

Rule Competence

Scope of Representation

1.3 Diligence

e 1.7 Conflicts of Interest: General Rule

1.13 Army as Client

5.1 Responsibilities of the Senior Counsel and Supervisory
Lawyers

Rule 5.2 Responsibilities of a Subordinate Lawyer

Rule

(c) A lawyer shall not permit a nonlawyer who recommends, RULE 5.5 Unauthorized Practice of Law
employs, or pays the lawyer to render legal services for another toA lawyer shall not:

direct or regulate the lawyer’'s professional judgment in rendering
such legal services.

(d) A lawyer shall not practice with or in the form of a profes-
sional corporation or association authorized to practice law for a
profit, if:

(1) a nonlawyer owns any interests therein, except that a fiduci-
ary representative of the estate of a lawyer may hold the stock o
interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof; or

(3) a nonlawyer has the right to direct or control the professional
judgment of a lawyer.

(e) Notwithstanding a lawyer’s status as a commissioned officer
or Department of the Army civilian, a lawyer detailed or assigned to
represent an individual soldier or employee of the Army is expected

(a) except as authorized by an appropriate military department,
practice law in a jurisdiction where doing so violates the regulation
of the legal profession in that jurisdiction; or

(b) assist a person who is not a member of the bar in the per-
formance of activity that constitutes the unauthorized practice of
law.

r

COMMENT:

Limiting the practice of law to members of the bar protects the
public against rendition of legal services by unqualified persons. A
lawyer's performance of legal duties pursuant to a military depart-
ment’'s authorization, however, is considered a federal function and
not subject to regulation by the states. Thus, a lawyer may perform
legal assistance duties even though the lawyer is not licensed to
practice in the jurisdiction within which the lawyer's duty station is

to exercise unfettered loyalty and professional independence durindocated. Paragraph (b) does not prohibit a lawyer from employing

the representation consistent with these Rules and to the same exte
as required by a lawyer in private practice.
(f) The exercise of professional judgment in accordance with

26

tHe services of nonlawyers and delegating functions to them, so long
as the lawyer supervises the delegated work and retains responsibil-
ity for their work. See Rule 5.3. Likewise, it does not prohibit
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lawyers from providing professional advice and instruction to non-  (b) A copy or recording of an advertisement or written communi-
lawyers whose employment requires knowledge of law; for exam- cation shall be kept for two years after its last dissemination along
ple, claims adjusters, social workers, accountants and perswitls a record of when and where it was used.

employed in Government agencies. In addition, a lawyer may coun- (c) A lawyer shall not give anything of value to a person for
sel nonlawyers who wish to proceed prose or nonlawyers authorizedecommending the lawyer’s services, except that a lawyer may pay

by law to practice in military proceedings. the reasonable cost of advertising or written communication permit-
ted by this Rule and may pay the usual charges of a not-for-profit
CROSS REFERENCES: lawyer referral service or other legal service organization.
(d) Any communication made pursuant to this Rule shall include
Rule 1.2 Scope of Representation the name of at least one lawyer responsible for its content.

Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

Rule 8.5 Jurisdiction COMMENT:

Note: This Rule and Comment do not authorize Army lawyers to
advertise except as authorized and in the manner prescribed by

PUBLIC SERVICE Army regulation. The Rule and Comment are intended to govern the

RULE 6.1 [Not used] conduct of civilian lawyers practicing before tribunal’s conducted

RULE 6.2 [Not used] pursuant to the Manual for Courts-Martial or the Uniform Code of

RULE 6.3 [Not used] Military Justice.

RULE 6.4 [Not used] To assist the public in obtaining legal services, lawyers should be
allowed to make known their services not only through reputation

INFORMATION ABOUT LEGAL SERVICES. but also through organized information campaigns in the form of

NOTE: The following Rules on lawyer advertising are included in advertising. Advertising involves an active quest for clients, con-
these Rules of Professional Conduct not so much to regulate thigrary to the tradition that a lawyer should not seek clientele. Howev-
aspect of private civilian lawyer practice as to provide profession- er, the public’s need to know about legal services can be fulfilled in
ally recognized standards which may be used by Army lawyers part through advertising. This need is particularly acute in the case
working with private civilian lawyers in considering alleged im- of persons of moderate means who have not made extensive use of
proper advertising on the part of private civilian lawyers. These legal services. The interest in expanding public information about
rules do not authorize advertising activities on the part of Army legal services ought to prevail over considerations of tradition. Nev-
lawyers which are otherwise prohibited by law. Publicizing the ertheless, advertising by lawyers entails the risk of practices that are
availability of government-provided legal services to authorized cli- misleading or overreaching.

ents is not “advertising”for the purposes of these Rules. This Rule permits, except as prohibited by law, public dissemina-
tion of information concerning a lawyer's name or firm name, ad-
RULE 7.1 Communications Concerning a Lawyer's Services dress and telephone number; the kinds of services the lawyer will

A lawyer shall not make a false or misleading combundertake; the basis on which the lawyer's fees are determined,

munication about the lawyer or the lawyer’s services. A communi- including prices for specific services and payment and credit ar-
cation is false or misleading if it: rangements; a lawyer’s foreign language ability; names of refer-

(a) contains a material misrepresentation of fact or law, or omits €1¢€S and, with their consent, names of clients regularly

a fact necessary to make the statement considered as a whole n{ﬁpresentel?; anld otlher |nf?rmat|on that might invite the attention of
materially misleading; ose seeking legal assistance.

(b) is likely to create an unjustified expectation about results the Questions of effectiveness and taste in advertising are matters of

lawyer can achieve, or states or implies that the lawyer can achiev speculation and subjective judgment. Some jurisdictions have had

Y P P wy %xtensive prohibitions against television advertising, against adver-
results by means that violate these Rules of Professional Conduct Yfising going beyond specified facts about a lawyer, or against “un-
other law; or(c) compares the lawyer’s services with oth '

| ) : | th ; be fact nified"advertising. Television is now one of the most powerful
S%Vk\)’é’tggﬁsatzgrv'ces* uniess the comparison can be factuaippgia for getting information to the public, particularly persons of

low and moderate income; prohibiting television advertising, there-

fore, would impede the flow of information about legal services to

COMMENT: o _ many sectors of the public. Limiting the information that may be
This Rule governs all communications about a lawyer's services. agvertised has a similar effect and assumes that the bar can accu-

Whatever means are used to make known a lawyer’s services, statgately forecast the kind of information that the public would regard

ments about them should be truthful. The prohibition in Rule 7.1(b) g5 relevant.

of statements that may create “unjustified expectations"would ordi-  Neither this Rule nor Rule 7.3 prohibits communications author-

narily preclude statements about results obtained on behalf of gzed by law, such as notice to members of a class in class action

client, such as the lawyer’s record in obtaining favorable decisions.itigation.

Such information may create the unjustified expectation that similar

results can be obtained for others without reference to the specificRecord of Advertising

factual and legal circumstances. Rule 7.2(b) requires that a record of the content and use of
advertising be kept in order to facilitate enforcement of this Rule. It
CROSS REFERENCES: does not require that advertising be subject to review prior to dis-
semination. Such a requirement would be burdensome and expen-
Rule 1.2 Scope of Representation sive ‘rel.ative. to its possible benefits, and may be of doubtful
Rule 4.1 Truthfulness in Statement to Others constitutionality.

Paying Others to Recommend a Lawyer
RULE 7.2 Advertising A lawyer is allowed to pay for advertising permitted by this Rule,

but otherwise is not permitted to pay another person for channeling
professional work. This restriction does not prevent an organization
or person other than the lawyer from advertising or recommending
the lawyer’'s services. Thus, a legal aid agency or prepaid legal
services plan may pay to advertise legal services provided under its
auspices. Likewise, a lawyer may participate in not-for-profit lawyer

(a) Except as prohibited by law and subject to the requirements
of Rule 7.1, a lawyer may advertise services through public media,
such as a telephone directory, legal directory, newspaper or othe
periodical, outdoor sign, radio or television, or through written com-
munication not involving solicitation as defined in Rule 7.3.

AR 27-26 « 1 May 1992 27



referral programs and pay the usual fees charged by such programsherefore, more closely resemble permissible advertising rather than
Rule 7.2(c) does not prohibit paying regular compensation to anprohibited solicitation.
assistant, such as a secretary, to prepare communications permitted Similarly, this Rule would not prohibit a lawyer from contacting

by this Rule. representatives of organizations or groups that may be interested in
establishing a group or prepaid legal plan for its members, insureds,
CROSS REFERENCES: beneficiaries or other third parties for the purpose of the plan or
arrangement which the lawyer or the lawyer’'s firm is willing to
Rule 7.1 Communications Concerning a Lawyer's Services offer. This form of communication is not directed to a specific
Rule 7.3 Direct Contact with Prospective Clients prospective client known to need legal services related to a particu-

lar matter. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services or others who
may, if they choose, become prospective clients of the lawyer.
Under these circumstances, the activity which the lawyer undertakes
in communicating with such representatives and the type of infor-
mation transmitted to the individual are functionally similar to and

serve the same purpose as advertising permitted under Rule 7.2.

Rule 7.4 Communication of Fields of Practice
Rule 7.5 Firm Names and Letterheads

RULE 7.3 Direct Contact with Prospective Clients
A lawyer may not solicit professional employment from a pro-
spective client with whom the lawyer has no family or prior profes-
s[ona.l .relatlonshlp, by mail, in person’ or ot'herW|se,.When AROSS REEERENCES:
significant motive for the lawyer’s doing so is the
lawyer’s pecuniary gain. The term “solicit” includes contact in per- _ . , .
son, by telephone or telegraph, by letter or other writing, or by other RUle 7.1 Communication Conceming a Lawyer's Services
communication directed to a specific recipient, but does not include Rule 7.2 Advertising _ _
letters addressed or advertising circulars distributed generally toRule 7.4 Communication of Fields of Practice
persons not known to need legal services of the kind provided byRule 7.5 Firm Names and Letterheads
the lawyer in a particular matter, but who are so situated that they
might in general find such services useful.
RULE 7.4 Communication of Fields of Practice
COMMENT: A lawyer may communicate the fact that the lawyer does or does
There is a potential for abuse inherent in direct solicitation by a not practice in particular fields of law. A lawyer shall not state or
lawyer of prospective clients known to need legal services. It sub-imply that the lawyer is a specialist except as follows:
jects the lay person to the private importuning of a trained advocate, (a) a lawyer admitted to engage in patent practice before the
in a direct interpersonal encounter. A prospective client often feelsUnited States Patent and Trademark Office may use the designation
overwhelmed by the situation giving rise to the need for legal “Patent Attorney”or a substantially similar designation;
services, and may have an impaired capacity for reason, judgment (b) a lawyer engaged in admiralty practice may use the designa-
and protective self-interest. Furthermore, the lawyer seeking thetion “Admiralty,”Proctor in Admiralty"or a substantially similar
retainer is faced with a conflict stemming from the lawyer's own designation; and
interest, which may color the advice and representation offered the (c) a lawyer designated a specialist by an appropriate jurisdiction
vulnerable prospect. may use a designation authorized by that jurisdiction.
The situation is therefore fraught with the possibility of undue
influence, intimidation, and overreaching. This potential for abuse COMMENT:
inherent in direct solicitation of prospective clients justifies its pro-  This Rule permits a lawyer to indicate areas of practice in com-
hibition, particularly since lawyer advertising permitted under Rule munication about the lawyer’s services, for example, in a telephone
7.2 offers an alternative means of communicating necessary infor-directory or other advertising. If a lawyer practices only in certain
mation to those who may be in need of legal services. fields, or will not accept matters except in such fields, the lawyer is
Advertising makes it possible for a prospective client to be in- permitted so to indicate. However, stating that the lawyer is a
formed about the need for legal services, and about tfgpecialist’or that the lawyer’s practice “is limited to"or “con-
qualifications of available lawyers and law firms, without subjecting centrated in”particular fields is not permitted. These terms have
the prospective client to direct personal persuasion that may overacquired a secondary meaning employing formal recognition as a
whelm the client’s judgment. specialist. Hence, use of these terms may be misleading unless the
The use of general advertising to transmit information from law- lawyer is certified or recognized in accordance with procedures in
yer to prospective client, rather than direct private contact, will help the jurisdiction where the lawyer is licensed to practice.
to assure that the information flows cleanly as well as freely. Adver- Recognition of specialization in patent matters is a matter of long
tising is out in public view, thus subject to scrutiny by those who established policy of the Patent and Trademark Office. Designation
know the lawyer. This information review is itself likely to help of admiralty practice has a long historical tradition associated with
guard against statements and claims that might constitute false omaritime commerce and federal courts.
misleading communications, in violation of Rule 7.1. Direct, private
communications from a lawyer to a prospective client are not sub-CROSS REFERENCES:
ject to such third person scrutiny and consequently are much more
likely to approach (and occasionally cross) the dividing line between Rule 7.1 Communications Concerning a Lawyer’s Services
accurate representations and those that are false and misleadingRule 7.2 Advertising
These dangers attend direct solicitation whether in person or byruyle 7.3 Direct Contact with Prospective Clients
mail. Direct mail solicitation cannot be effectively regulated by Rye 7.5 Firm Names and Letterheads
means less drastic than outright prohibition.
General mailings not speaking to a specific matter do not pose the
same _danger of abuse as targeted ma_ilings, and _therefore are Ng{yLE 7.5 Firm Names and Letterheads
prohibited by_thls Rule. The representations made in such malllngs (@) A lawyer shall not use a firm name, letterhead or other
are necessarily general rather than tailored, less importuning tharysfessional designation that violates Rule 7.1. A trade name may
informative. They are addressed to recipients unlikely to be spe-pe sed by a lawyer in private practice if it does not imply a
cially vulnerable at the time, hence who are likely to be more ;,nnection with a government agency or with a public or charitable

skeptical about unsubstantiated claims. General mailings not adygga| services organization and is not otherwise in violation of Rule
dressed to recipients involved in a specific legal matter or incident, 7 1.
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(b) A law firm with offices in more than one jurisdiction may use becomes aware.
the same name in each jurisdiction, but identification of the lawyers This Rule is subject to the provisions of the fifth amendment of
in an office of the firm shall indicate the jurisdictional limitations on the United States Constitution and Article 31, UCMJ. A person
those not licensed to practice in the jurisdiction where the office is relying on such a provision in response to a question, however,
located. should do so openly and not use the right of nondisclosure as a
(c) The name of the lawyer holding a public office shall not be justification for failure to comply with this Rule.
used in the name of a law firm, or in communication on its behalf, A lawyer representing an applicant for admission to the bar, or
during any substantial period in which the lawyer is not actively and representing a lawyer who is the subject of a disciplinary inquiry or
regularly practicing with the firm. proceeding, is governed by the rules applicable to the client-lawyer
(d) Lawyers may state or imply that they practice in a partnership relationship.
or other organization only when that is the fact.
CROSS REFERENCES:
COMMENT:
A firm may be designated by the names of all or some of its Rule 8.3 Reporting Professional Misconduct
members, by the names of deceased members where there has begfile 8.4 Misconduct
a continuing succession in the firm’s identity or by a trade name g le 8.5 Jurisdiction
such as the “ABC Legal Clinic."Although the United States
Supreme Court has held that legislation may prohibit the use of
trade names in professional practice, use of such names in lavws E 8.2 judicial and Legal Officials

practice is acceptable so Iong as it is not misleapling. If a private 5 lawyer shall not make a statement that the lawyer knows to be

I'gm .US$S|§ tradei\ ”f!”.‘e,,‘hat mcludesde_\ glnggrapTllcal_ name Sij)(I:'h Flse or with reckless disregard as to its truth or falsity concerning
pringfield Legal Clinic,” an express disclaimer that it is a public o qyajifications or integrity of a judge, investigating officer, hear-

legal aid agency may be required to avoid a misleading |mpI|cat|on.ing officer, adjudicatory officer, or public legal officer, or of a

It may be observed that any firm name including the name of a%andidate for election or appointment to judicial or legal office.
deceased partner is, strictly speaking, a trade name. The use of suc

names to designate law firms has proven a useful means of identifi-~o\MMENT:
cation. However, it is misleading to use the name of a lawyer not -

; . . . Assessments by lawyers are relied on in evaluating the profes-
associated with the firm or a predecessor of the firm. y awy 9 P

. . ; sional or personal fitness of persons performing legal duties. Ex-
k:N'th regat\r_d th ?ulet7.5(d), Iawye;sdsharln_g (t)mtche fac";t'es' b“tf ressing honest and candid opinions on such matters contributes to
who are not In fact partners, may not denominate tnemselives as, 0mproving the administration of justice. Conversely, false statements

example, “Smith and Jones,” for that title suggests partnership in the, "5 |ayyer can unfairly undermine confidence in the administration
practice of law. of justice

To maintain the fair and independent administration of justice,
lawyers are encouraged to continue traditional efforts to defend
judges and courts unjustly criticized.

CROSS REFERENCES:

Rule 7.1 Communications Concerning a Lawyer’s Services

Rule 7.2 AQvertising . . . RULE 8.3 Reporting Professional Misconduct
Rule 7.3 Direct Contact with Prospective Clients (@) A lawyer having knowledge that another lawyer has commit-
Rule 7.4 Communication of Fields of Practice ted a violation of these Rules of Professional Conduct that raises a

substantial question as to that lawyer’'s honesty, trustworthiness, or
fithness as a lawyer in other respects, shall report such a violation
MAINTAINING THE INTEGRITY OF THE PROFESSION pursuant to Rule 10.1 or implementing regulations promulgated by
RULE 8.1 Bar Admission and Disciplinary Matters the Office of the General Counsel, The Judge Advocate General, the
An applicant for admission to a bar, or a lawyer in connection with Corps of Engineers, or the Army Materiel Command.
a bar admission application, application for employment with the (b) A lawyer having knowledge that a judge has committed a
Federal government, application for appointment or active duty in violation of applicable rules of judicial conduct that raises a substan-
The Judge Advocate General's Corps, certification by The Judgetial question as to the judge’s fitness for office shall inform the
Advocate General, or a disciplinary matter, shall not: appropriate authority.
(a) knowingly make a false statement of material fact; or (c) This Rule does not require disclosure of information other-
(b) fail to disclose a fact necessary to correct a misapprehensiorwise protected by Rule 1.6.
known by the person to have arisen in the matter, or knowingly fail (d) This Rule does not affect any reporting requirements a lawyer
to respond to a lawful demand for information from an admissions may have under other rules of professional conduct to which the
or disciplinary authority, except that this Rule does not require lawyer is subject.
disclosure of information otherwise protected by Rule 1.6.

COMMENT: COMMENT:

The duty imposed by this Rule extends to lawyers seeking admis- Self regulation of the legal profession requires that members of
sion to a bar, application for appointment or active duty in The the profession initiate disciplinary investigation when they know of
Judge Advocate General’'s Corps or certification by The Judge Ad-a violation of these Rules of Professional Conduct or other such
vocate General. Hence, if a person makes a material false statememtles. Lawyers have a similar obligation with respect to judicial
in connection with an application for admission or certification, it misconduct. An apparent isolated violation may indicate a pattern of
may be the basis for subsequent disciplinary action if the person ismisconduct that only a disciplinary investigation can uncover.
admitted, and in any event may be relevant in a subsequent admisReporting a violation is especially important where the victim is
sion application. The duty imposed by this Rule applies to a law- unlikely to discover the offense.
yer's own admission or discipline as well as that of others. Thus, it A report about misconduct is not required where it would involve
is a separate professional offense for a lawyer to knowingly make aviolation of Rule 1.6. However, a lawyer should encourage a client
misrepresentation or omission in connection with a disciplinary in- to consent to disclosure where prosecution would not substantially
vestigation of the lawyer's own conduct. This Rule also requires prejudice the client's interests.
affirmative clarification of any misunderstanding on the part of the  This Rule limits the reporting obligation to those offenses that a
admissions or disciplinary authority of which the person involved self-regulating profession must vigorously endeavor to prevent. A
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measure of judgment is therefore required in complying with provi-

sions of this Rule. The term “substantial’refers to the seriousness of

the possible offense and not the quantum of evidence of which the

lawyer is aware. Any report should be made in accordance withRULE 8.5 Jurisdiction

regulations promulgated by the General Counsel, The Judge Advo- (a) Lawyers (as defined in these Rules of Professional Conduct)
cate General, the Command Counsel, Army Materiel Command, orshall be governed by these Rules of Professional Conduct.

the Chief Counsel, Corps of Engineers, as appropriate. (b) Pursuant to the authority of The Judge Advocate General
under 10 U.S.C. S 3037, these Rules apply to Judge Advocates in
CROSS REFERENCES: the Active Army, the Army National Guard, and the U. S. Army
Reserve.
Rule 5.1 Responsibilities of the Senior Counsel (Judge Advocate (c) Pursuant to the authority of The Judge Advocate General
General) and Supervisory Lawyers under Rule for Courts-Martial 109, these Rules apply to lawyers
Rule 8.4 Misconduct who practice in proceedings governed by the UCMJ and the MCM.
Rule 8.5 Jurisdiction (d) Pursuant to the authority of the General Counsel of the Army,

The Judge Advocate General, the Command Counsel of the U. S.
Army Materiel Command, and the Chief Counsel of the U. S. Army
RULE 8.4 Misconduct Corps of Engineers, in their capacities as qualifying authorities for
It is professional misconduct for a lawyer to: the civilian Army lawyers in their respective organizations, these
(a) violate or attempt to violate these Rules of Professional Con- Rules apply to the civilian Army lawyers in their respective organi-
duct, knowingly assist or induce another to do so, or do so throughzations when acting in an official capacity as employees of the
the acts of another; Department of the Army. Official capacity includes providing legal
(b) commit a criminal act that reflects adversely on the lawyer’'s assistance or other representation or counseling as part of a lawyer’s
honesty, trustworthiness, or fitness as a lawyer in other respectsofficial duties even though the client may not be the Army.
(c) engage in conduct involving dishonesty, fraud, deceit, or(e) These Rules should be interpreted and applied in light of the

misrepresentation; similar rules and commentary thereon contained in the American
(d) engage in conduct that is prejudicial to the administration of Bar Association Model Rules of Professional Conduct, and the Fed-
justice; eral Bar Association Rules of Professional Conduct for Federal
(e) state or imply an ability to influence improperly a government Lawyers.
agency or official; or (f) Every Army lawyer subject to these Rules is also subject to
(f) knowingly assist a judge or judicial officer in conduct that is a rules promulga;ed by his or her licensing authority or authorities. In
violation of applicable rules of judicial conduct or other law. case of a conflict between these Rules and the rules of the lawyer’s
licensing authority, the lawyer should attempt to resolve the conflict
COMMENT: with assistance of the lawyer exercising technical supervision over

Many kinds of illegal conduct reflect adversely on fitness to him or her. If the conflict is not resolved -
practice law, such as offenses involving fraud and the offense of (1) these Rules will govern the conduct of the lawyer in the
willful failure to file an income tax return. However, some kinds of performance of the lawyer’s official responsibilities;
offense carry no such implication. Traditionally, the distinction was  (2) the rules of the appropriate licensing authority will govern the
drawn in terms of offenses involving “moral turpitude.” That con- conduct of the lawyer in the private practice of law unrelated to the
cept can be construed to include offenses concerning some mattedawyer’s official responsibilities.
of personal morality, such as adultery and comparable offenses,
which have no specific connection to fithess for the practice of law. COMMENT:
Although a lawyer is personally answerable to the entire criminal  Almost all lawyers (as defined by these Rules) practice outside
law, a lawyer should be professionally answerable only for offensesthe territorial limits of the jurisdiction in which they are licensed.
that indicate lack of those characteristics relevant to law practice.While lawyers remain subject to the governing authority of the
Offenses involving violence, dishonesty, breach of trust, or seriousjurisdiction in which they are licensed to practice, they are also
interference with the administration of justice are in that category. subject to these Rules.
One example of such conduct is the unlawful, unauthorized or When Army lawyers are engaged in the conduct of Army legal
nonconsensual obtaining of confidential files, including confidential functions, whether servicing the Army as a client or serving an
working paper files, of lawyers who are known or reasonably should individual client as authorized by the Army, these Rules are regar-
be known to be representing a client. Such conduct includes theded as superseding any conflicting rules applicable in jurisdictions
solicitation or prompting of another person, not bound by thesein which the lawyer may be licensed. As for civilian lawyers prac-
Rules, to engage in such activities. A pattern of repeated offensesiicing in tribunals conducted pursuant to the Manual for Courts-
even ones of minor significance when considered separately, carMartial or the Uniform Code of Military Justice, violation of these
indicate indifference to ethical obligations. Rules may result in suspension from practice before such tribunals.
A lawyer may refuse to comply with an obligation imposed by However, lawyers practicing in state or federal civilian court
law upon a good faith belief that no valid obligation exists. The proceedings will abide by the rules adopted by that state or federal
provisions of Rule 1.2(d) concerning a good faith challenge to the cjvilian court during the proceedings.
validity, scope, meaning or application of the law apply to chal-  Every lawyer subject to these Rules is also subject to rules prom-
lenges of legal regulation of the practice of law. _ulgated by his or her licensing authority or authorities. This raises
Judge advocates hold a commission as an officer in the Unitedihe possibility of a conflict in the governing rules, albeit a conflict
States Army and assume legal responsibilities going beyond those ofikely more theoretical than practical. If a conflict does arise, the
other citizens. A judge advocate’s abuse of such commission canawyer is advised to attempt to resolve the conflict with the assist-
suggest an inability to fulfill the professional role of judge advocate gnce of the lawyer exercising technical supervision over him or her.

and lawyer. In most cases, the conflict can be resolved by a change of assign-
ment or withdrawal from the matter that gives rise to it. If such
CROSS REFERENCES: assistance is not effective in resolving the conflict, then the sub-

paragraphs (1) and (2) of Rule 8.5 (f) provide clear guidance.
Rule 8.3 Reporting Misconduct

Rule 8.5 Jurisdiction
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(b) Any allegation of a violation of these rules by an attorney
while assigned to the Office of the General Counsel, or by The
Judge Advocate General, the Command Counsel of Army Materiel
CROSS REFERENCES: Command, or the Chief Counsel of the Corps of Engineers, will be
reported to the General Counsel.
Rule 5.1 Responsibilities of the Senior Counsel and Supervisory (1) The General Counsel will conduct an inquiry into such alle-
Lawyers gations as he/she deems necessary. This may include appointing an
Rule 8.3 Reporting Professional Misconduct individual to conduct an investigation, enlisting the aid of the In-
spector General, and reviewing reports of investigations conducted
by others. In the event the General Counsel does conduct an inquiry,
INTERPRETATION he/she will, as a minimum, solicit a written response to the allega-
RULE 9.1 Interpretation tions from the attorney who is the subject of the allegations.

(a) Authoritative Army interpretations of these Rules shall be  (2) Upon completion of his/her inquiry, the General Counsel will
provided by a Department of the Army (DA) Professional Conduct take appropriate action with respect to attorneys from _hls/her office,
Council. The purpose of the Council is to provide uniform interpre- or will advise the Secretary of the Army or the Chief of Staff,
tation of these Rules for the Army. Army, of the action which should be taken, if any, with respect to

(b) The DA Council shall consist of the General Counsel of the the qualifying authority who is the subject of the allegations.
Army who shall act as chairman, The Judge Advocate General of (C) Any person having knowledge of an apparent violation of
the Army, the Command Counsel of the U. S. Army Materiel these rules by the General Counsel of the Army should advise the
Command, and the Chief Counsel of the U. S. Army Corps of Secretary of the Army of the alleged violation.

Engineers. These duties may be delegated by any of the above
named members to a deputy who is either a general officer orCOMMENT:
member of the senior executive service. This Rule assigns to the Senior Counsel general responsibility for

(c) The DA Council shall meet as often as necessary. It shall, atestablishing systems for investigation and discipline of violations of
its discretion, issue written opinions interpreting these Rules. Suchthese Rules. Because of the significant differences in the legal work
opinions shall be considered the authoritative Army interpretation of forces under the jurisdiction of the four senior counsel, it is desira-
these Rules. In arriving at its opinion in any case in which a seniorble to have complementary investigatory and disciplinary systems
counsel has special expertise in the issue(s) presented, the DAor each work force.

Council normally will adopt for the Army the opinion of that senior Subparagraph (2) requires reporting to the General Counsel only
counsel, e.g., The Judge Advocate General with respect to militarythose allegations involving a General Officer or member of the

justice matters. The Council may, at its discretion, issue advisory Senior Executive Service (SES). This Rule also provides that in the
opinions. case of the Senior Counsel, other than the General Counsel, the

(d) Each senior counsel will establish a professional condugeneral Counsel of the Army will conduct the investigation. This
committee within his or her jurisdiction to assist him or her with eliminates the potential problem of the Senior Counsel being subject
respect to questions before the DA Professional Conduct Council.to investigatory and disciplinary rules of their own creation and

(e) Army lawyers are encouraged to seek interpretations of thesesubject to their control.
rules from their legal supervisory chain. Any lawyer subject to these The term “qualifying authority "has significance only with respect
Rules may request an opinion from the Council. To do so, theto civilian attorneys. Judge advocates are directed in their duties by
lawyer must submit a complete description of the factual situation The Judge Advocate General (see 10 USC 3037(c)(2)), and are not
that is the subject of contention under the Rules, subject to Rule 1.6estricted to specific positions within an Army organization as are
and Rule 8.5(f), a discussion of the relevant law, and the lawyer’scivilian attorneys. Therefore, “jurisdiction”in subparagraph (a)(1)
opinion as to the correct interpretation. For Army lawyers, the refers only to judge advocates. They are under the jurisdiction of
request must be submitted through their legal supervisory chain andrhe Judge Advocate General even when assigned or detailed to
the professional responsibility committee established by the lawyer'sMACOM legal offices, including those within the Army Materiel
senior counsel. Command and the Corps of Engineers.

(f) All requests for opinions will be processed first through the
committee of the senior counsel under whose qualifying authority or RULE 10.2 [Not Used]
jurisdiction the issue arose, or when appropriate, the committee to
which assigned by the DA Council.

(g) The actions of the DA Council are not disciplinary in nature
nor are its opinions to be considered as disciplinary. The Council's
opinions may, however, be used by others invested with disciplinary
authority as authoritative Army interpretations of these Rules.

(h) The written opinions of the DA Council shall be open to the
public.

RULE 9.2 [Not Used]

ENFORCEMENT
RULE 10.1 Enforcement

(a) The Judge Advocate General, the Command Counsel, Army
Materiel Command, and the Chief Counsel, Corps of Engineers,
will:

(1) establish procedures for reporting, processing, investigating,
and taking appropriate action on allegations of violations of these
rules by lawyers under their qualifying authority or jurisdiction;

(2) notify the General Counsel in writing immediately upon
learning of an allegation of a violation of these rules by any general
officer or Senior Executive Service member under their qualifying
authority.
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Glossary Army lawyers and civilian lawyers practicing
before tribunals conducted pursuant to the

Section | Uniform Code of Military Justice and the

Abbreviations Manual for Courts—Martial.

ABA Other adjudicative officer

American Bar Association Includes a person detailed to serve as a mem-
ber (including a sole member) of a board or

AR ) court of inquiry convened to determine facts

Army regulation and make recommendations.

Section | Professional disciplinary proceeding

Terms Refers to all types of administrative
proceedings(including investigations and in-

Army lawyer quiries), convened in accordance with appli-

An Army lawyer is any attorney, whethercable law to inquire into allegations of
civilian or military, while employed by the violations of these Rules of Professional
Department of the Army to provide legalonduct, and those proceedings convened
services and acting in an official capacitypursuant to the disciplinary body.

This includes attorneys providing legal assist-

ance or defense counsel as part of their offReasonable (or reasonably)

cial duties. In addition, it includes any ArmyWhen used in relation to conduct by a lawyer
Reserve judge advocate or judge advocate means the conduct of a reasonably prudent
the Army National Guard when on active duand competent lawyer.

ty, active duty for training, inactive duty for

training, or any other type of tour of FederaReasonable belief (or reasonably believes)
duty as a judge advocate. It also includes arhen used in reference to a lawyer means
attorney under contract to the Department dhat the lawyer believes the matter in ques-
the Army to provide legal advice or servicedion and that the circumstances are such that
within the scope of that contract. the belief is reasonable.

Belief (or believes) Reasonably should know

The person involved actually supposed th¥/hen used in reference to a lawyer means

fact in question to be true. A person’s beliethat a lawyer of reasonable prudence and

may be inferred from circumstances. competence would ascertain the matter in
question.

Consult (or consultation)

A communication of information reasonablySenior counsel

sufficient to permit the client to appreciateThis term applies to the General Counsel of

the significance of the matter in question. the Army, The Judge Advocate General of
the Army, the Command Counsel of the U.S.

Fraud (or fraudulent) Army Materiel Command, and the Chief

Conduct having a purpose to deceive and n@ounsel of the U.S. Army Corps of

merely negligent misrepresentation or failurd=ngineers.

to apprise another of relevant information.

Substantial
Judge advocate When used in reference to degree or extent
An officer of The Judge Advocate Generameans a material matter of clear and weighty
Corps of the Army. importance.
Judge Advocate General Supervisory lawyer
Refers to The Judge Advocate General of théleans a lawyer within an office or organiza-
Army. tion with authority over or responsibility for
the direction, coordination, evaluation, or as-
Knowingly (know or knows) signment of responsibilities and work of sub-

The actual knowledge of the fact in questionordinate lawyers and nonlawyer assistants
A person’s knowledge may be inferred from(paralegals).
circumstances.
Tribunal
Law Includes all fact-finding, review or ad-
The term “law” as used in these Rules injudicatory bodies or proceedings convened or
cludes statutes, judicial precedents, reginigiated pursuant to applicable law.
tions, directives, instructions, and orders.
Section Il
Lawyer Special Abbreviations and Terms
A person who is a member of the bar of ghere are no entries in this section.
Federal court, or the highest Court of a State
or Territory, or occupies a comparable posi-
tion before the courts of foreign jurisdiction
and who practices law under the disciplinary
jurisdiction of the Army. This includes all
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Index
This section contains no entries.
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